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PERSONAL OR PRIVATE INTERESTS

I nterest in Non-Profit Organization

A Divison Director was dso a volunteer member of a private non-profit organization. The
organization asked the Director to condder chairing its Board of Directors. The organization did not
compensate the individud as a volunteer member, and would not compensate her as a Board member.
The Board engaged in such activities as deciding if the organization would pursue grants-in-aid, etc.
Although most of its funding was from private companies, it would qudify for State grants. It rewrote its
bylaws to say that if a State employee was on the Board, it would not ask for a grant from that agency.
It would seek grants from other agencies.

(A)  Restrictionson the Exercise of Official Authority

The Code of Conduct redtricts State employees, officers and honorary officias fromreviewing or
disposing of matterswherethey have a personal or privateinterest that would tend to impair their judgment
inperforming officid duties. 29 Del. C. § 5805(a)(1)(a). It dso prohibits conduct that would raise public
suspicionthat the individud isengaging inacts violating the public trust and that would not reflect favorably
on the State. 29 Ddl. C. 8§ 5806(a).

This Commission has held that where a State employee was on the Board of afor-profit private
enterprise, dthough the entity did not compensate her, it would be inappropriate for her to review or
dispose of the company’ scontract gpplication as part of her officid dutiesbecause, asaminimum, it might
appear improper, which the Code prohibits. See, Commission Op. No. 95-24. “Private enterprise’
includes “non-profit” entities. See, 29 Del. C. § 5804(8).

Here, the organization’s bylaws barred it from seeking funds from a State agency if an individua
fromthat agency wasonitsBoard. Thus, the Divison Director would not review or dispose of any funding
request from the organization because it would not seek funds from her agency, if she accepted a Board

position.

However, if she did not become a Board member, but remained a volunteer, the bylaws did not
bar the organization from seeking funds from her agency. The Commission concluded that she probably
could not review or dispose of suchrequest as part of her State duties. Asaminimum, it might appear that
because of her personad interest as a member, she might give preferentia trestment to the organization if
it requested funding. If such Stuationsarose, she was directed to consider whether she should: (1) recuse
hersdf; or (2) return to the Commission for an opinion onthat specific Stuation; or (3) request awaiver
from the Commisson. The Commissonmay grant awalver if it “determines that the literd gpplication of
suchprohibitioninaparticular case isnot necessary to achieve the public purposes of this chapter or would
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result in an undue hardship on any employee, officer, officia or ate agency.” 29 Ddl. C. § 5807(a).
(B) Restrictionson representing another’sinterest before the State.

The Code adso redtricts State employees, officers and honorary officias from representing or
assigting a private enterprise withrespect to any metter before the State agency with which the employee,
officer or officid is associated by employment or gppointment. 29 Dd. C. 8 5805(b).

Theorganization' sbylavsmadeit clear that if the DivisonDirector took aBoard pogtion, it would
not seek fundsfromher Department.  Thus, it appeared she would have no occasionto represent or assst
the organization before the agency where she worked, if she served on the Board.

However, if she were not on the Board but just a member, then the organization’ s bylaws would
permit it to seek funds from her agency. The Commission concluded that it appeared that the Code
restricted her fromasssting the private enterprise before her own agency, meaning that she could not, e.g.,
help prepare the organization’ s funding request. See, 29 Ddl. C. § 5805(b)(1).

“State officers’ arefurther redtricted. They may not represent or assist any private enterprisewith
respect to any matter beforethe State. 29 Ddl. C. §5805(b)(2). “State officers’ are persons who must
file a finendd disclosure form. 29 Dd. C. § 5804 (12). Divison directors are required to file. 29 Ddl.
C. §5812(a)(15). Thus, asa“Sate officer,” she would be restricted from assigting or representing the
organization, not only before her agency, but before any State agency. For example, if the organization
wanted funds from an agency other than hers, the Commission concluded that it appeared that the Code
prohibited her from such things as preparing its grant request as that would be assdting the private
enterprise in seeking funding from another agency. (Commission Op. No. 96-64).

Regulating Activities Where Spouse Has | nterest

The Code of Conduct requireshonorary State officdads who have afinancid interestinany private
enterprise which is subject to the regulatory jurisdiction of, or does business with, the State agency on
whichhe serves as an gppointeg, to file with the Commisson a written statement fully disclosing the same.
29 Dd. C. § 5806(d). An honorary State officia notified the Commisson that he served on aregulatory
agency whichregulated activitiesinwhichhis spouse planned to engage. He said he would recuse himsalf
from decisions concerning his spouse.

Honorary State officds are restricted from reviewing and digposing of matters before the State
where they have a persona and private interest which would tend to impair independence of judgment.
29 Dd. C. § 5805(a)(1). One interest which, as a matter of law, tends to impair independence of
judgment is one where a close relative would receive a greater benefit or detriment than members of the
same classor group. 29 Ddl. C. 8§ 5805(a)(2). “Closerdative’ isdefined to include aspouse. 29 Ddl.
C. 8§5804(1). The Code a0 prohibits such persons fromengaging in conduct that would raise suspicion
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among the public that he is engaging in acts violaing the public trust and that would not reflect favorably
upon the State. 29 Ddl. C. § 5806(a).

Without deciding if the spouse would receive a benefit or detriment grester than that received by
othersin the same class or group, the Commisson held that if the honorary State officid decided matters
concerning his spouse, it could appear to the public that his judgment would be impaired, and therefore,
it was appropriate that he recuse himself on such matters.

The Commissionnoted that aseparate statutegoverningthisparticular regulatory body had specific
provisons deding with appointees having adirect or indirect pecuniary interest in the regulated activity.
As the Commission had no jurisdiction to interpret that statute, it suggested the individua discuss
compliance with that statute with the gppropriate authority. The individud later notified the Commisson
that his spouse would not engage in the regulated activity as long as he served on the regulaing agency.
(Commission Op. No. 96-16).

Client Referral to Spouse's Private Enterprise

The Code permits State agencies to seek advisory opinions. 29 Dd. C. § 5807(c). A State
agency sought a decision on whether it could promote one of its employees, without creating a conflict.
If promoted, a private enterprise owned by her husband was on the ligt of facilities to which dients from
her office could bereferred. Her agency identified certaininterna proceduresthat werein place and asked
if the promotion would result in aconflict, even with the proceduresin place.

State employees cannot review or dispose of mattersif thereisa persona or private interest which
tendsto impar independence of judgment in performing officid dutieswithrespect to that matter. 29 Ddl.
C. 8§ 5805(a)(1). Ore interest, which as a matter of law, tends to impar judgment is where action or
inaction by the employee would result in a benefit or detriment for aclose relative to a grester extent than
for others amilarly Stuated. 29 Del. C. 8 5805(a)(2). “Closerdative’ includesaspouse. 29 Dd. C. 8§
5804(8).

Here, federa and State laws prohibited State employees from referring clients to a particular
fadlity. Theagency kept alist of dl qudified facilitiesand the dient or the dlient’ sfamily sdected thefacility
fromthelis. Thus, the“meatter” of sdlecting the facility was not a“meaiter” over which the employee had
any review or disposition authority. Further, the agency had an individua who screened potentid clients.
After reviewing the applications, the screener assgned the clients to employees. It wasagency procedure
to assgn employees to handle dlients from a particular fadility. Clients who resided in or selected the
hushband's facility would not be assgned to his spouse.  Thus, the “matter” of deciding digibility for
goplicants at her husband's fadility was not a “matter” over which the employee had any review or
disposition authority. Asthe agency would not assgn the employee to clientswho lived at her husband's
facility, she would not evduatethe qudity of care givenat hisfadlity. Thus, the*matter” of deciding qudity
of care was not a“matter” over which she had any review or decison making authority.
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The Code aso prohibits State employees from representing or assisting a private enterprise with
respect to matters before the agency with which they are associated with by employment. 29 Ddl. C. §
5805(b)(1). Here, the “matters’ which would be of interest to the private enterprise would be client
digibility, facility assgnment, and client care. No input was required from the private enterprise regarding
dient dighility as it was based on financd documents submitted by the potentia client. No input was
required from the private enterprise regarding facility selection as the dient or the client’ s family sdected
the facility. Thus, no occasion for the employee to represent or assist the private enterprise on “ matters’
before the agency ondient digibility and facility assgnment would occur. The agency would not assgnthe
employee to cases where the clients lived a her husband sfacility. Thus, she would have no information
on the “matter” of dient care on which she could represent or assst the private enterprise regarding the
qudity of care given those clients.

The agency sad that one of itsconcerns was any appearance of impropriety as the Code prohibits
conduct which would raise sugpicion among the public that an employee isengaging in acts violating the
publictrust. 29 Ddl. C. § 5806(a). Here, the agency based client digibility principaly on mathematica
cdculaions invalving income and net assets contained in documents submitted by the applicant. A
supervisor routingly reviews decisons on digibility through the relaively smple process of reviewing
mathematica caculations, not possible subjective statements by the employee. Additiondly, theemployee
would not decide digibility or have clients fromher spouse’ sfacility. Therefore, it was unlikely she could
approve or deny digibility in away to benefit her spouse sfacility. Additiondly, the State employee has
no control over the list or over which facility has space available.

The Code dso prohibits disclosing confidentia information gained by reason of public positionor
otherwise using suchinformationfor persona gain or benefit. 29 Ddl. C. 8 5806(g). The employee, like
al agency employeesholding smilar positions, had sgned a confidentidity statement on disclosure or use
information about gpplicants and clients. The employee said she was aware of and understood the
prohibition, and never had, nor would she, violate the prohibition. (Commission Op. No. 96-76).

Agency Contracts with Brother-in-Law

A State employee was the lead point of contact for his agency’s procurement activities.  On
occasion, requedts for locksmiths went through his office. As part of his duties, he obtained quotes from
vendors, and where appropriate sought public bids. His brother-in-law was a managing partner for a
locksmith company. As such, quotes from that firmcould be solicited and/or that company would submit
bids when public notice and bidding were required. The agency, bdieving a conflict might exis, had the
individua’s supervisor solicit quotes or handle bids on locksmith needs. It asked if such action was
sufficient to avoid a conflict.

The Code redtricts State employees from:
(1) reviewing or disposing of mattersif apersond or private interest tends to impair independent
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judgment in performing officid duties; 29 Ddl. C. § 5805(a); and

(2) engaging in conduct that would raise suspicion among the public that an employeeisacting in
violation of the public trust. 29 Ddl. C. § 5806(a).

The Commission concluded that the agency had properly removed him from participating in this
procurement activity because if he called and obtained quotes, hisfamilid reaionship might, asaminimum,
tend to impair judgment. Even if it did not, the public could suspect that he would give his brother-in-law
preferentid trestment by: (1) caling him for aquote and not caling others; and/or (2) passing quotes of
other contractorsto his brother-in-law.

The Commissionfound that the procedures set up by the agency sufficently removedany suspicion
that he was engaged in activities violating the public trust because very few suchrequests came through his
office; his supervisor decided if the bid complied with State procurement rules; and an individua from
another sectionreviewed the contracts and judged the supervisor’ srecommendationon the basesof costs,
competence, past track record, etc., of the contractor. (Commission Op. No. 96-42).

Holding Stock Interest in Non-Profit Organization

A State agency asked if it would raise any ethica issues if a non-profit 501(c)(3) private
corporationwereformed to promote the exchange and disseminationof certain client information between
the State and private enterprises. According to the proposed bylaws, the private corporation would issue
stock to certain State officers, such as an eected officid, cabinet secretaries, and divison directors.
Representativesof privateenterprises, whichthe State regulated, would hold the mgority of the stock. The
stock held would be voting stock and holders would, among other things, vote to elect the board of
directors, which might include these State officers. Alternatively, it was asked if ethicad issues could be
eiminated if the State, instead of the individuas, held the stock.

The bylaws provided that the entities which would make up the private corporation would
exchange certain dient information. The State would be expected to contribute information to the network
based onthe datait collectson State clients.  While other states have created such information networks,
they were created by Statute, not by incorporation of a private enterprise.

The Commisson, by law, must base itsadvisory opinions ona particular fact Stuation. 29 Ddl. C.
8 5807(c). Here, aparticular fact gtuation did not yet exist as the legd entity of the private corporation
had not been created and no State officer had participated in any aspect of the corporation’s activities.
However, to decide if such a private enterprise model would be used, guidance was needed on whether
conflictscould arisefromcreeting suchacorporation. Asthe Commission may “provide ass sanceto Sate
agencies, employees and officids in administering the provisons of thislaw,” 29 Ddl. C. 8 5809(10), this
opinion is meant only to provide assstance to the State agencies and State officersinvolved to aid them
in recognizing Some areas where potential conflicts could arise. It is not meant to prejudge any activities
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engaged inby suchofficers, should they elect to be partiesto this private enterprise. Further, itisnot within
the Commission’ sauthority to suggest how anetwork, suchas proposed here, should be legdly structured,
astha isamatter for the Attorney Generd.

With those limits in mind, having reviewed the bylaws and the purpose of the corporate
organization, the Commission had concerns that where State officidsjoin forces with private enterprises
under these circumstances, in a corporate activity, as aminimum, it raises issues about the appearance of
impropriety. Without detailing al of those concerns, the Commission points out two issues. For example,
the private corporation will be made up, in part, of companiesthat the State regulates. It could appear to
the public that State officers might, in making regulatory decisions, give preferentia treatment to those
companies with whom they have joined forcesin aprivate enterprise. See, 29 Dd. C. §5805(a)(1) and
§ 5805(b)(2)(State officers cannot review or dispose of matters in which they have a persond or private
interest that tends to impair judgment and State officers cannot represent or assist a private enterprisein
matters pending before the State). It dso may appear to the public that the State officers are obtaining
confidentid information in their officid capacity and passing that information to private companies. See,
29 Dd. C. § 5806(f) and (g)(regarding improper disclosure or use of confidential information gained by
reason of public position).

If the State held the stock, as opposed to the individud officers, some State officid would il have
to make vating decisons, and perform other functions and responsibilities as a sock holder. Such officid
may encounter the same appearance problems. Accordingly, the Commisson does not see where giving
the stock to the State would necessarily diminate some of the ethical issues that might arise.

The Commission has some concerns about whether State officias may, within the scope of thar
employment, enter such arrangement, regardless of any ethicd issues. However, that question is for the
Attorney Generd’s office, not this Commisson. (Commission Op. No. 96-56).

Contract with Company Regulated by Agency

Before being appointed to a State agency, an individud had a private contract to provide
maintenance for a private enterprise. For anumber of years after his appointment, the company was not
subject to the agency’ sregulations. Because of a change in business operations, the company became
subject to the agency’ s regulatory authority. The individud notified the Commissionthat he would recuse
himsdf fromdecisions regarding the company. He asked if he needed to take additiona stepsto avoid any
conflicts of interest.

Becausethe individua’ s appointed position resulted in more than$5,000 ayear incompensation,
hewas consdered a“ State employee,” under the Code of Conduct. See, 29 Dd. C. §5804(11)(a)(2).

State employeesare restricted from participating on behdf of the Stateinthe review or disposition
of any matter pending before the State in which they have a persona or private interest. A persona or
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private interest in amatter is an interest which tends to impar a person’s independence of judgment in
performing duties with respect to that matter. 29 Del. C. § 5805(a)(1).

The Code also prohibits accepting outside employment if such acceptance would result in: (1)
imparment of independence of judgment; (2) officd decisons outside officid channds, (3) preferentid
trestment to any person; or (4) any adverse effect on the public’s confidence in the integrity of the
government. 29 Ddl. C. § 5806(b).

The Code aso prohibits employees from pursuing a course of conduct which will raise suspicion
among the public that they are engaging in acts which violate the public trust and which will reflect
unfavorably upon the State. 29 Dél. C. § 5806(a).

As a minmum, it may gppear that participation in regulatory decisons of acompany with which
he did business would raise suspicion among the public that his judgment may beimpaired and that he
might give preferentia trestment to the company. Accordingly, his decisionto recuse himsdf frommatters
affecting the company was appropriate.

The question of whether he should take further action was viewed in light of the other activities
regulated by the agency. The agency had specific areasto regulate and decisonsby it inareasof regulation
outsde the area which applied to this company, would not impact on the company. Accordingly, the
Commissonfound no violationof the Code as long as he recused himsdf fromdecisons pertaning to the
company. Thiswould preclude him from reviewing or disposing of matters in which arguably he had a
financid interest and would preclude any preferentia trestment to the company inmeking officia decisons.

Asfar as any appearance of impropriety, the Commissonemphasized that he had along standing
contract with the company to perform the maintenance work before the company was ever regulated; he
was performing the contract before his gppointment; and his company was asked to continue to perform
the work to give continuity to the plant maintenance. Thus it is clear that any financid benefit received
through the contract was not the result of his appointment.

The Commission concluded he need not recuse himsdlf from other regulatory decisions, asthose
decisons would not impact onthe regulatory decisions pertainingtothe company. (Commission Op. No.
96-53).

Decisions where a Daughter is | nvolved

State employees may not review or dispose of State matters if they have a persond or private
interest whichtendsto impair their independent judgment in performing dutieswithrespect tothosematters.
29 Dd. C. §5805(a)(1). A person’s judgment tends to be impaired when any action or inaction on a
matter would result in afinancid bendfit or detriment to acloserdative to agreater extent than such benfit
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or detriment would accrue to others members of the same class or group of persons. 29 Ddl. C. §
5805(a)(2)(a). “Closerdative’ includes children. 29 Ddl. C. 8 5804(1).

A State employee was asked to review an existing agency contract for expansion. The contract
dedlt with scheduling and testing. The agency’s senior management decided to expand the contract
because legidative changes dictated that the work be assumed by the existing contractor to free up agency
dtaff. Persons at a higher leve than the employee approved the negotiations. After the contract was re-
negotiated, the contractor announced plansto hire additiona workers. The announcement reflected the
specific hiring criteria and the particular background needed. The employee' s daughter, among other
gpplicants, had the particular background and applied for ajob.

The Commission found no violation of 29 Dd. C. § 5805(a) as the State employee had no
foreknowledgethat her daughter would be considered for a positionwhenthe negotiations were occurring.
Therefore, her judgment would not have been impaired because of her lack of knowledge. Also, no
evidence suggested that her contract negotiations benefitted her daughter more than other members of the
same class or group of persons. The contractor established the hiring criteria and hired other smilarly
qudified gpplicants. No facts suggested that the daughter received any greater benefit than that offered to
other applicants.

The daughter would not work for the contractor in the same area as her mother and her mother
had no responghilitiesin the area of the subject matter (scheduling/testing) of the contract. (Commission
Op. No. 96-44 (1)).

Subcontracting with a Firm which has a State Contract

A State agency <olicited lease proposals for space to house several State agencies.
Representatives fromeach agency whichwould use the space were on the Site Selection Committee. The
committee narrowed the proposals to three candidate firms. One candidate firm intended to subcontract
part of the work which would be required to prepare the site. An gppointee to one of the State agencies
whichwould be housed inthe property owned the firmwhichwould subcontract. Beforethe Site Selection
Committee dlowed the three candidatesto present their proposals, the Commission was asked if it would
violate the Code of Conduct if the gppointee’ s firm subcontracted.

Under the Code of Conduct, “ State employee”’ includes any person “who serves as an gppointed
member, trustee, director of the like of any Stateagency and who receives or reasonably expectsto receive
more than $5,000 in compensation for such service in a caendar year (not induding rembursement of
expenses.” 29 Dd. C. § 5804(11)(a). As the individuad who owned the subcontracting firm was
appointed by the Governor and received asdary of more than $5,000 per year, for purposes of the Code
of Conduct, he was a“ State employee.”

State employees may not:



(1) Review or dispose of matters pending before the State where thereis apersond or private
interest that tendsto impair independence of judgment. 29 Del. C. §5805(a)(1). Oneinterest whichtends
to impair judgment is when action or inaction on the matter would result in afinancid benefit or detriment
to accrue to the person or private enterprise to alesser or greater extent than othersin the same class or
group. 29 Dd. C. § 5805 (a)(2).

The matter to be reviewed and disposed of wasaleasng contract. The gppointee sofficid duties
did not include any aspect of leasing contracts. His duties were to decide regulatory matters. Hisagency
did not regulate ether hisfirm or the candidatefirm. Also, he was not on the Site Sdlection Committee so
he would not review or digpose of the lease. While his company might experience afinancid benefit if it
subcontracted, the financid benefit would not result from any action or inaction by him in his officid
capacity. Also, hewould recuse himsdlf from any discussionwith hisagency regarding theleasing decision.
Thus, the Commisson found thet if his firm subcontracted as part of the candidate' s team, it would not
violate 29 Ddl. C. § 5805(a)(1) and (2).

(2) Represent or otherwise assist any private enterprise with respect to any matter “before the
state agency with which the employee. . . is associated by employment or gppointment.” 29 Del. C. §
5805(b)(1).

Asauming the Site Selection Committee was a *State agency,” it was not the State agency to
which he was appointed. As he was not on the Site Selection Committee; would not discuss the matter
with his agency, and would not participate in any presentation to the committee by the candidate firm, it
would not violate 29 Ddl. C. § 5805(b), if his firm were a subcontractor.

(3) Enter any State contract for more than $2,000 (other than employment) unless the contract
was made or |et after public notice and competitive bidding. 29 Ddl. C. § 5805(c).

Although the law does not require solicitationfor leasing proposals be subject to public noticeand
competitive bidding, the leesng contract was, in fact, advertised. Thus, there gppeared to be no violation
of 29 Del. C. § 5805(c).

(4) Engage in conduct that would raise public suspicion that the individud is engaging in acts
violating the public trust. 29 Ddl. C. § 5806(a).

Regarding whether his participation as a subcontractor would raise suspicion among the public
that he was engaging in activities violating the public trust, such concern was diminished because: (1) the
proposals were subject to public notice and bidding; (2) the activities raised no technicd violations of the
gtatute; (3) he was not onthe Site Sdlection Committee; (4) he would not personally appear or participate
in the candidate firm's presentation to the selection committee; and (5) he would not discuss the leasing
arrangement withhisagency. Also, if hisfirm subcontracted, the work was only about 5% of the overal
project costs. Other than the overd| costs proposed, the primary criteriain sdlecting a candidate focused



on Ste location, not the type of work his firm would subcontract to perform. Thus, it did not appear that
the work of the subcontractor would affect the sdection, regardless of the contractor. This fact dso
diminished any appearance that having his firmsubcontract aspart of one contractor’ steamwould influence
the sdlection of the contractor.

If hisfirmparticipated inthe contract, it was not anticipated that his State agency would have any
specia needs from the subcontractor which would require him  to discuss those needs with his agency.
However, the Site Selection Committee had not decided which candidate would receive the contract.
Even assuming that the candidate firm which wished to use hisfirmas a subcontractor were selected, and
assuming his firm was kept as its subcontractor, the need for discussons and decisons between the
individud in his private capacity and his agency were remote and speculative. Asthe Commisson must
render advisory opinions based only on a*“ particular fact Stuation,” 29 Dd. C. 8 5807(c), it concluded
that it was premature to rule on whether such discussons and decisions, if they needed to occur, would
violate the Code of Conduct. The Commissionadvised the parties that they could seek an opinion should
such studtion arise. (Commission Op. No. 96-51).

Stock in Private Enterprise

A State officer owned a sngle share of stock in a smal Delaware corporation, valued at
aoproximately $600. The stock holding was not for invesment purposes, but a “gesture of community
support.” The private corporationrented property it owned to a second corporationinwhichit held stock.

The second corporationhad a sublease agreement withthe State. The private corporation did not receive
any proceeds from the sublease agreement. The State officer was respongble for selecting someone to
insure that the second corporation complied with its sublease agreement. As a State officer, he had no
decision making authority over the corporation in which he held stock, and the amount of stock did not
conditute a “financid interest” as defined by the Code of Conduct. However, he asked if holding stock
in the firg corporation would violate the Code of Conduct because he selected the person who would
insure that the second corporation complied with the sublease.

The Code prohibits State officers from reviewing and disposing of mattersin which they have a
personal or private interest which tends to impair independent judgment in performing officid duties with
respect to that matter. 29 Ddl. C. 8 5805(a)(1). Asamatter of law, a personhasaninterest whichtends
to impar judgment if they have a“financid interest” ina private enterpriseand any actionor inactionwould
affect that interest to alesser or greater extent than like enterprises or other interestsinthe same enterprise.
29Dd. C. §5805(a)(2)(b). A personhasa*“financid interest” if he: (a) hasalega or equitable ownership
interest of more than 10%; (b) expects to receive more than $5,000 in income during the year as an
employee, officer, director, trustee or independent contractor; or (c) is a creditor in an amount equa to
10% or more of the debt of that enterprise. 29 Ddl. C. § 5804(4). Here, the individud’s ownership
interest was lessthan 10%; he received no income from the corporation; and he was not a creditor of the
corporation.
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While his stock holding did not meet the statutory definition of “financia interest,” the Commission
pointed to a Delaware Superior Court decision in which the Court relied only on the genera prohibition
agang having an interest which tends to impair judgment, 29 Dd. C. 8 5805(a)(1) without any reference
to the “financid interest” provision, 29 Ddl. C. § 5805(a)(2)(b), for an assumption that an individua head
aconflict of interest. Beebe Medical Center v. Certificate of Need Appeals Board, Del. Super., C.A.
No. 94A-01-004, Terry, J. (June30, 1995), aff’d, Del. Supr., No. 304, Veasey, J. (January 29, 1996).
The Code dso prohibits engaging in conduct which could raise suspicionthat they are violaing the public
trust. 29 Ddl. C. § 5806(a).

The Commission said that athough the $600 stock did not condtitute a “financid interest,” the
question was whether the holdings might create a perception of impropriety. The Commission held that
under these facts, it found no judtifiable imperception because: (1) the holding was smdl; (2) it wasfully
disclosed; (3) the basis of the holding was a * gesture of public support,” as opposed to an investment
opportunity; (4) hewould recuse himsdf fromreviewing decisons onwhether the second corporationwas
complying with the sublease; and (5) the first corporation received no proceeds from the sublease
agreement with the State. (Commission Op. No. 96-61).

Stock Holdings in Publicly Traded Company

As part of his State duties, a State officer was to find acompany to fulfill aservice contract. The
service needed was highly technical and the State officer “did a lot of research,” and “acquired alot of
knowledge,” about companies which provided the highly technicd service. Specificdly, only three
companies were the primary providers, and they had a substantid portion of the world market. He
recommended that one of the companies provide equipment and phase-in services at morethan $1 million.
After the contract was issued, he learned that the company was making a public offering of its sock. He
concluded that he could use his knowledge about the company without any conflict because hisinvesment
waslessthanthe amount defined by the Code of Conduct asa*“finandid interest.” Heand hiswife bought
340 of the 2 million shares offered.

He was to routindy monitor the contract for compliance and could decide if his agency needed
additional services. If more services were needed, his recommendation “would carry alot of weight.” He
as0 sad other Delaware agencies and other jurisdictions might seek his recommendationon the company’ s
ability to fulfill the contract. He said that dthough any sde would make the company look better, he did
not think his decisons would affect the stock price. However, he recognized that his opinion could have
animpact. Hesadthat if the Commission found aviolation he could del egate his decision making authority
or liquidate the investment.

Hisinvestment was not enough to be a“financid interest” as defined by the Code. See, 29 Ddl.
C. §5804(5). However, the Commission noted other provisions which affected its decison.

Firgt, the code prohibits reviewing or disposng of matters pending before the State where the
individua has a persond or privateinterest whichtendsto impair judgment withrespect to that matter. 29
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Dd. C. § 5805(a)(1). The Commission pointed out that the Delaware Superior Court interpreted the
provision as requiring recusa of a decison maker on matters pending before the State where a private
company employed the individua and the company was seeking a decision from his agency. The Court
did not discussthe amount of any “finandd interest.” See, Beebe Medical Center v. Certificateof Need
Appeals Board, Del. Super., C.A. No. 94A-01-004, Terry J. (June 30, 1995), aff'd, Del. Supr., No.
304, Veasey, J. (January 29, 1996).

Second, the Code redtricts State employees from having “any interest in any privae enterprise .
.. whichisinsubgtantid conflict with the proper performance hisduties.” 29 Ddl. C. § 5806(b)(emphasis
added).

Third, the Code prohibits conduct which could raise suspicion that the individud is violaing the
publictrust. 29 Dd. C. §5806(a). The Commisson noted that inaprior decison it said: “Thesgnificant
import of Section 5806(a) is that employees are to pursue a course of conduct which will not ‘raise
suspicion’ that their acts will *reflect unfavorably upon the State and its government.”  Actua misconduct
is not required; only a showing that a course of conduct could ‘raise suspicion’ that the conduct reflects
unfavorably.” Commission Op. No. 92-11.

The Commissionconcluded that his invesment created perceptionand possible conflict of interest
problems because: (1) only three mgor companies provided the service; (2) the service was in afast
developing fidld; (2) thislimited competitiveness wasto be weighed againgt his decison making authority;
(3) he would be routindy deciding if the equipment worked properly; (4) he would be the one to
recommend additiond services for hisagency; (5) his decison making authority carried “alot of weight”
not only withhis own agency but other Delaware agencies, and evenother jurisdictions; and (6) no Satute
or rule prevented him from delegating his decison making authority. (Commission Op. No. 96-85).

ACCEPTING ANYTHING OF MONETARY VALUE

Concurrent Employment

L ocal Government Employee Running for Elected Office

An individual who worked for a city government was subject to the State Code of Conduct
becauseit gppliesto loca governments that have not adopted their own Code. 68 Ddl. Laws, c. 433 §
1. Besdesholding hisgovernment postion, hewished to run for officein adifferent city. The Commisson
referred the individud to itsprior holding that no specific Code of Conduct provison prohibits running for
elective office while employed by the government. Commission Op. No. 92-2.

Asthisindividud was a law enforcement officer, he dso was referred to the Police Officers Bill
of Rights regarding participating in politica activities. See, 11 Dd. C. 8§ 9200(a). The redtriction against
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police officers engaging in paliticd activity while on duty or when acting in an officid capacity or whilein
uniform was smilar to the statute governing politicad activities by State Merit employees, which prevents
themfromengaginginpolitica activity or soliciting political contributions, assessment or subscriptions during
hours of employment or while engaged in State business. See, 29 Dd. C. § 5954. Although the
Commission has no jurisdiction over those laws, it noted that those restrictions were consastent with the
Commission'sinterpretation of Code of Conduct provisons which preclude actsappearingto be improper
and actsin substantia conflict with properly performing public duties under the concurrent employment
provison. See, 29 Ddl. C. § 5806(a) and (b).

Astheindividud had not been elected to office, the Commission found that the issue of whether
being an eected officia would create an actua conflict with his government employment was not ripe for
decison. It advised the individua that if eected, he should be aware of the redtrictions on holding
concurrent employment. See, 29 Ddl. C. 8§ 5806(b).

He was advised that if elected, he would be subject to the State Code of Conduct not only in his
employed position, but dso in his elected postion. It sad if a particular fact Stuation arose after being
elected, he could returnto the Commissonfor anopinionona particular fact Stuation. (Commission Op.
No. 96-02). (Merit Employees, See, 29 Del. C. § 5954 & AG Op. No. 78-016).

NOTE: TheDeaware Supreme Court, ina 1998 advisory opinioninterpreting the State Condtitution, held
that a State trooper must resgn as a State trooper if eected to the Generd Assembly as he would be
exercisng both legidative powers (enacting State laws) and executive powers (enforcing State laws) and
the combinationwould be “ antithetica to Separate of powers between the three branches of government.”
In Re: Request of the Governor for an Advisory Opinion, Del. Supr., 722 A.2d 307 (1998).

Running for Elected Office While Serving as an Appointee to a State Board

An individud who was an appointee to a State Board wanted to run for ether a city or county
elected position. He had not decided which one.

The Commissionreferred the individud to its earlier rulings which held the Code of Conduct does
not specificaly prohibit running for dective office. (Commission Op. Nos. 92-2 and 96-02). However,
in those opinions, the Commisson noted that the Code of Conduct does preclude acts appearing to be
improper and actsin substantial conflict with properly performing public duties. 29 Ddl. C. § 5806(a) and
(b). Viewing those provisons in the context of running for eective office, the Commisson held that
individuas seeking palitica office should not engage inpalitica activitiesor solicit any politica contribution,
assessment or subscriptions during hours of State employment or while engaged in State business.  See,
Commission Op. No. 96-02.

It noted that apart from the Code of Conduct, other statutes prohibit certain persons from being
a candidate or holding eective office. For example, Public Integrity Commission members cannot be
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elected or appointed to U.S. or State office or be acandidate for those offices, 29 Ddl. C. § 5808(b); the
State Election Commissioner may not hold or be a candidate for office, 15 Dd. C. 8 301, etc. The
Commission pointed to those provisons to dert the individud to check beyond the Code of Conduct for
other statutes that might affect his decision to run for office.

The Commission held that it could not rule onwhether any conflict would beraised if the individud
were actudly el ected because it can render decisons based only on particular facts. 29 Ddl. C. 8 5807(c).
Here, the individud had not even decided which elected office he intended to seek. Assuming he was
elected, it would gill need a particular fact Stuation to decide if the concurrent employment would violate
the prohibition againg holding other employment where it may result in: (1) imparment of independence
of judgment in exercisang officd duties; (2) undertaking to give preferentid treatment to any person; (3)
making a governmenta decison outside officid channds; or (4) any adverse effect on the confidence of
the public in the integrity of the State government. 29 Dd. C. 8 5806(b). Without specific facts, the
Commission would not speculate on whether holding the concurrent positions would violate the Code.

If the individud were elected, as an elected officid he would be subject to the State Code of
Conduct, unless the particular local government had adopted its own code of Conduct. See, 68 Ddl.
Laws, c. 433 8 1. Only four local governments have adopted their own codes of conduct--Lewes,
Newark, Wilmington and New Castle County. Also, as a State offidid, he would remain subject to the
State Code of Conduct as aresult of that postion.

The Commissionadvised the individud thet if elected and a Specific Stuation arose, he should fedl
free to seek a decison from the Commission based on that specific Stuation. (Commission Op. No. 96-
22). (Merit Employees, See, 29 Del. C. §5954 & AG Op. No. 78-016).

Security Concerns

An agency asked if it would violate the Code of Conduct for one of itsemployeesto accept part-
time employment whichwould result inthe empl oyee having accessto the agency’ s offices after duty hours.
The agency was concerned that a security problem could occur, athough no such incident had occurred.
Further, the agency said itsconcernwas not specificaly about thisindividud. Rather, it resulted fromarisk
andyds determination that there could be a problem in granting agency employees access to areas where
confidentia information was retained asit could set precedent and create a problem.

The Code prohibits concurrent employment if it would result in: (1) impaired independence of
judgment; (2) preferentid treatment to any person; (3) government decisions outside officia channdls; or
(4) any adverse effect onthe public' sconfidenceinthe integrity of the government. 29 Del. C. § 5806(b).

The Commission issues advisory opinions on a particular fact situation. 29 Ddl. C. 8§ 5807(c).

As the agency concerns were not related to this individud and no security incident had occurred, the
Commission held that the matter was not ripe for decison.
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Further, the agency was charged by the federa government withrisk analyss for security problems
based on federa statutes and/or regulations. The Commisson’ sjurisdiction islimited toimplementing and
adminigering the Code of Conduct. See, 29 Dd. C. § 5808(a). Thus, it hasno jurisdictionover federd
provisions reating to security matters. (Commission Op. No. 96-09).

Employment with Companies Regulated by Agency

Employees of a Stateagency wereoffered temporaryjobsby acompany regulated by their agency.
Thar State position required them to enforce regulations againgt the company, when necessary. While
performing the temporary job, they could observe whether the company was violating the regulations.

The Code prohibits outside employment if it may result in: (1) impaired independence of judgment
in performing officid duties; (2) preferentid treatment of any person; (3) officid decisons outsde officid
channels; or (4) any adverse impact on the public’s confidence in the integrity of the government of the
State. 29 Ddl. C. § 5806(b).

Because they would be paid by acompany for whichthey enforced State regulaions and their off-
duty work for the company could result in observations that State regulations were being violated, the
Commission concluded that accepting the outsde employment could adversely effect the public’'s
confidence in the integrity of government because the public might assume the employees would give
preferentia trestment to the outside employer or assume that the employees’ judgment could be impaired
because of the conflict between performing duties for an employer againgt whom they must enforce State
regulations. (Commission Op. No. 96-41).

Employment With an Agency Contractor

A company which contracted with a State agency was unable to fulfill the contract in three areas
becauseit did not have the necessary expertise. The agency asked another agency if the contractor could
hire some of itsemployeesto providethe expertise. They would provide these services to the contractor
during their off-duty hours. If the contractor could not hirethese State employees, the contract redtrictions
would result ina funding reversion if the deadline were not met. The State employeeswho would fulfill the
contract were well qudified to provide the services and would perform the functions during non-regular
business hours so thet it would not interfere with their full-time employment. One was a Merit employee
and the other was anon-Merit employee. The agency asked if the contractor could hire the employees,
and if so, whether they should be paid or receive compensatory time.

The Code restricts empl oyees fromaccepting other employment if it would result in: (1) impaired
judgment; (2) preferentia trestment to any person; (3) government decisions outside officia channels; or
(4) appear improper. 29 Dd. C. 8 5806(b).

The Commissionfound no violationof the Code under these facts. Even assuming a violation, the
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Commissonmay grant waiversif thereis an undue hardship for the State agency. 29 Ddl. C. §5807(a).
Here, the need of the agency to fulfill the contract obligation, with consderation of both the expertise
required for the program and the need to meet the contract deadline, would congtitute a hardship for the

agency.

Regarding whether the employees should be paid or receive compensatory time, the Commission
did not find that decison to be within its jurisdiction. Rather, the agencies should determine how
compensation will be made based on the contract provisions and any other relevant law or rule. For
example, asto the Merit employee, the agency might review such things asthe Merit Rulesregarding dua
employment withanother State agency (Rule 5.0500) and the Merit Ruleon partia compensationreceived
from another agency (Rule 5.0500). See, Merit Rules (Revised August 12, 1994). (Commission Op.
No. 96-17).

Contracting with a State Agency

A State employee started his own computer company as an outside business. Heasked if he could
bid on a State contract that wasto be publidy noticed and bid. The contract was not with hisown agency,
nor did he have any dedlings with the agency in his officid cgpacity. He asked if his outside employment
violated the Code of Conduct.

The Code prohibits State employees or any private enterprise in which they hold a legd or
equitable ownership of more than 10% (more than 1% if the corporate stock is regularly traded on the
securities market) from bidding on State contracts of more than $2,000 if there is no public notice and
bidding. 29 Ddl. C. 8 5805(c). As there was notice and public bidding for this contract, the amount of
the contract and the amount of the ownership interestswereimmaterid, and as a State employee, he could
bid on the contract.

The Code a so prohibits State employeesfrom representing private enterprises before the agency
by which they are employed. 29 Ddl. C. 8§ 5805(b)(1). As he would not be representing the private
enterprise before his own agency, there was no violation of this section.

Regarding whether his outside employment created a conflict, the atute provides:

No State employee shdl have any interest inany private enterprise nor shdl heincur any obligation
of any nature which isin subgtantia conflict withthe proper performance of hisdutiesinthe public interest.
No State employee shdl accept other employment .. . under circumstancesin which such acceptance may
result in any of the following:

Q) imparment of judgment in exerciang officid duties;

2 an undertaking to give preferentia trestment to any person;
3 the making of a government decison outsde officid channds, or
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4 any adverse effect on the public’s confidence in the integrity of the government.
29 Ddl. C. § 5806(b).

The Commission hasprevioudy held that to insure there is no substantia conflict with performing
officd duties, theindividua should not performany functions rel ated to the outside employment during the
hourswhenthe individud is supposed to be performing State duties. See, e.g., Commission Op. Nos. 95-
13, 95-30, 95-39. Here, the State employee would perform the contract obligations in the evenings and
on weekends, when he was not working.

The facts do not appear to create a Stuation which would tend to impair judgment, or result in
preferentia trestment or decisons outside officid channds because the agency with which he sought to
contract was not the same agency where he was employed, and the officia decisions made for the agency
where he worked did not impact on the contracting agency or vice versa.

As the law permits State employees to contract with State agencies if there is notice and public
bidding, and as he was not representing the private enterprise before the agency which employed him, it
did not appear that such actionwould have any adverse effect onthe public' s confidenceinitsgovernment.

However, the Commission bases its opinions on a particular fact Stuation. 29 Ddl. C. § 5807(c).
If he were selected as the contractor and learned additional facts which raised issues under the above
provisons, or any other Code of Conduct provision, he wasto re-evauate his Stuation and return to the
Commission for additiona adviceif necessary. (Commission Op. No. 96-48).

Consulting with facilities regulated by Employee’ s Agency

A State employee who ingpected certain private fadlities for compliance with Federal and State
regulations had duties which included going to the facilities, interviewing clients and residents, making
observations, etc., and writing areport on whether the facility complied with regulations. When afacility
had not complied with the regulations, it had to write a planof correction, and submit the plan to his office
for approval.

He was contemplating becoming a consultant during off duty hoursand anticipated two consulting
possibilities.

Firgt, heasked if he could be aconsultant to the sametype of facilitiesin another state. Hewanted
to provide quality assuranceto improve facility compliance withthe State and Federal regulations. Hesad
the Delawarefadility owners, which his officelicensed and certified, might a soown the same kind of facility
in other states and that he would seek clients from those Delaware owners.

Second, he asked if he could consult with the regulated facilitiesin Ddaware if he transferred to
another divison in his own agency or to another State agency.
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Hewould call the Delaware providersto seeif they wanted to hire him. For out-of-state clients,
whichDeaware providersdid not own, he would go door-to-door. Heintended totell prospectiveclients
that he regulated such facilities in Dlaware,

The Code prohibits outside employment under circumstances where it may result in any of the following:

Q) impairment of independence of judgment in exerciang officid duties,

2 undertaking to give preferentia treatment to any person;

3 making government decisons outsde officid channds, or

4 any adverse effect onthe confidence of the public in the integrity of the State government.
29 Dd. C. § 5806(b).

State employees, officersand officids dso must not engage in conduct that would raise suspicion
among the public that they are violating the public trust and that would not reflect favorably upon the State.
29 Dd. C. §5806(a).

State employees dso may not use public office to secure unwarranted privileges, private
advancement or gain. 29 Ddl. C. § 5806(€).

(A)  Consaulting Work Outsidethe State

The Commissionconcluded it might appear to the public that he would give preferential treatment
to companieswithfadlitiesregulated in Delawareif he consulted for those same companiesinother States.
Thus, the public’s confidence in the integrity of its government could be adversdly affected, which would
violate 29 Ddl. C. 8 5806(b)(4).

Additiondly, there could be an appearance of impropriety, even if the Delaware companies he
regulated did not ownthe out-of-state fadilities. When heingpected for compliancewith federd regulations,
federal monitors followed-up on hisinspections. If he advised an out-of-tate client how to comply with
the same federd regulations he enforced in Delaware, and the federd agency that monitors his Delaware
work chalenged his advice, he could find himsdf in an adversarial role with the federa agency he must
work with as part of his State position.

This Commission previoudy recognized that if an individua worked as a private consultant to
companies outsde of Delaware onthe same matters hisagency wasresponsble for inDelaware, hisadvice
as a consultant could be later chdlenged, and his State position would certainly be brought out.
Commission Op. 91-19. The Commissonbelieved this adversaria positionwould reflect unfavorably on
the employee spositionof holding the public trust, and therefore would violate the Code. Similarly, if this
employee advised dientsoutside of Delaware on federd regulations he enforced in Delaware, and had his
advice chdlenged, his State position would certainly be brought out in an adversarid proceeding. This
Commisson must issue advisory opinions with a view toward consstency. 29 Ddl. C. 8 5809(5). To
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insure conggtency in its opinions, the Commissonfound that the activities he wished to engage inwith out-
of-gate clientswould violate 29 Ddl. C. 85806(a).

In solicting out-of-state dlients, he planned to inform prospective dlierts of his position as a
specidist with Ddlaware and tell them he inspected the same type of fecilityinDelaware.  Evenif the out-
of-dtate facilities were not owned or operated by a Delaware company regulated by his agency, he could
persuade out-of - State dientsto hire him because suchfadlitiesindl States have to comply withthe federal
regulations he enforces as part of his Statejob. Prospective clients may believe he has an insgde track on
goplicable federd regulations. Also, if clientsfollowed his advice, and later had a compliance problem,
they might argue that because he inspects Delaware facilities for compliance with the same federd
regulations, his advice carries an inspector’s sedl of approvd.

The Code prohibits State employees from usng public office to secure unwarranted privileges,
private advancement or gain. 29 Dd. C. 8§ 5805(e). It aso prohibits conduct that would raise the
suspicion among the public that an employeeis engaging in acts violaing the public trust. 29 Ddl. C. 8§
5806(a). As a minimum, because he would be soliditing dients and tdling them of his State pogtion, it
might appear to the public that he was using his State position to secure private dientsfor hisown financid

gan.
(B)  Consulting with Delawar e facilities
@ While working in another position in the same agency

This employee had gpplied for another pogition in the same divison where he presently worked.
Thiswould mean that he would dill be an ingpector in the same fidd, but would be ingpecting different
fadilities

Assuming he was selected for the position, the outsideemployment provisionwould till gpply. See
,29Dd. C. 8§5806(b)(4). If dientshired him to consult on issues regulated by his same divison, it might
gopear that his dients would receive preferentid trestment from the persons within that divison.

This Commissionprevioudy ruled that accepting outsi de employment with businessesregulated by
their agency would beimproper for Stateempl oyees. Commission Op. No. 96-41(where State employees
enforced regulations againg a specific industry, accepting outsde employment withthose same companies
would beimproper because, asaminimum, it could adversaly affect the public’s confidence ingovernment
because the public might assume that the employees would give preferentia trestment to the outsde
employer when enforcing the regulaions. Also, the public may believe that the employees’ judgement
would beimpaired becauseof the conflict between performing dutiesfor the outside employer and the need
to enforce State laws againgt that same employer).

Beyond the outs deemployment restrictions, the Code prohibits State employeesfromrepresenting
or otherwiseass sting privateenterpriseswithrespect to any matter before the State agency withwhichthey
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are associated by employment. 29 Ddl. C. § 5805(b)(1).

Thus, if sdlected for the job, if he consulted with private fadilities regulated by the same agency
that employed him, hewould be at least “asssing” themwithrespect to matters before his agency because
he would be advisng them on how to comply with the regulaions enforced by his agency. Thus, the
Commission concluded that serving as a consultant to a private enterprise regulated by his agency under
such circumstances would violate 29 Del. C. § 5805(b)(1).

2 If transferred to another agency

Hea so asked if he went to another State agency, whether consulting withthe faclitiesin Delaware
would be permissible. This Commisson must issue advisory opinions based on“particular facts.” 29 Ddl.
C. §5807(c). Without the particulars of what the job would entall, what regulatory authority would be
exercised in the pogtion, etc., the Commission did not have particdar facts to render a decision.
(Commission Op. No. 96-66).

Teaching as Outsde Employment for a Public School Teacher

A State employeeasked if it were aconflict of interest for imto hold outsi de employment teaching
aprivate course smilar to a course he taught inthe public schools for students. He and his spouse owned
acompany that offered the course.

The Code of Conduct prohibits State employees from having any interest in a private enterprise
or incurring any obligation of any naturein substantial conflict withthe proper performanceof officid duties.
It dso prohibits outside employment if it may result in: (1) impaired independence of judgment in exercisng
officid duties; (2) an undertaking to give preferentia treatment to any person; (3) a government decision
outsde officia channdls; or (4) any adverse effect on the public’s confidence in the integrity of the
government. 29 Ddl. C. § 5806(b).

The employeedid not conduct businessrel atedto his private enterprise during hourswhenhe was working
for the State. He aso did not use supplies, vehicles, books, etc., from his State employment to teach the
outside course. If heused State fadilities to teach the course, his private enterprise would pay arenta
feeset by the State. The course was advertised by elther notice in newspapersor to insurance companies
to their dients, and did not specificaly target students at the school where he taught. Students or their
parents from the public school might respond to the ads, but not many had done so. When teaching the
outside course, he did not mentionthe specific school where he taught, but did say hewasteachingasmilar
subject in public schools.

Under these facts, the Commission found no violaion of the outsde employment provision.
(Commission Op. No. 96-20).
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Gifts, Payments, etc.

Scholar ship

A ndional professona association of government employees in a certain career field offered
scholarship opportunitiesto public employeesto attend a univeraty course to enhance public adminidrative
ills. The scholarship paid for tuition, room, board, etc. Some private companies contributed the tuition
fundsto the nationa association. The association and the university reviewed applications to decide who
would receive a scholarship.

The Code of Conduct restricts acceptance of gifts, payment of expenses, or anything of monetary
vaueif it may result in: (1) impaired judgment inexercigng officid duties, (2) preferentid trestment to any
person; (3) making government decisons outside officid channels, or (4) any adverse impact on the
public’'s confidence in the integrity of the government. 29 Ddl. C. § 5806(b).

The associationofferingthe scholarship opportunity did not do businesswithand was not regul ated
by the individud’s agency. The agency did not regulate the companies contributing to the tuition, but
severd were vendors. The individua had no personal role in selecting those companiesas vendors for the
agency; and was not aware that any contributor had any dedlings with the agency, until after atending the
course when the individud conducted a search to learn if the State agency had such dedings. The
Commission concluded that the individud could not have given preferentid treatment nor had impaired
judgment when that individua did not choose the vendors.  (Commission Op. No. 96-52).

Tickets and Accommodationsfor an Athletic Event

A State officer received passesto an athletic event and the cost of lodging while attending the event
from a friend who was a State employee in another State. The friend received the passes from a
corporation.

The standard for accepting gifts is whether such acceptance would result in: (1) impairment of
judgment in exercigng offidd duties; (2) preferentid treatment to any person; (3) government decisons
outsde officd channels; or (4) any adverse impact on the public’s confidence in the integrity of its
government. 29 Ddl. C. 8§ 5806(b).

The friend worked for aState agency in another State and had no affiliations or business with the
State officer’ s Department or with any Delaware State agency. Additiondly, the corporate sponsor had
no dedingswitheither the officer’ s Department or any State agency. The Commission found that accepting
the gift did not raise an ethica issue. (Commission Op. No. 96-28).

Lunchesfrom Vendors

Vendors for a State agency were selected to give product presentations during the employees
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lunch hour. Although the purpose of the presentations was to educate the employees on the products, the
selected vendors aso provided lunches, suchas sandwiches, pizza, etc. Employees were not required to
attend and rardly could they receive educationd credit for doingso. Although the employeeswho attended
did not make direct decisions on whether suchvendorswould be used, theyweretrained professondswho
provided opinions to those who decided if the product would be used. A representative from the agency
and avendor stated that no pressure was put onvendorsto provide the lunches. They noted that without
the lunches, the gtaff was not asinclined to attend. They asked if such lunches fel within the meaning of
“gift” and whether acceptance violated the Code of Conduct.

The Code of Conduct restricts employees from accepting:

“other employment, any compensation, gift, payment of expenses or any other thing of
monetary vaue under circumstances in which such acceptance may result in any of the
fallowing: (1) impairment of independence of judgment inthe exercise of officid duties; (2)
an underteking to give preferentia treatment to any person; (3) the making of a
governmental decisionoutside officid channels; or (4) any adverse effect on the confidence
of the public in the integrity of the government of the State” 29 Ddl. C. § 5806(b).

The Code of Conduct does not define “gift.” Therules of statutory construction require termsto
be read in their context and given their common and ordinary meaning consistent with the manifest intent
of the Generd Assambly. 1 Del. C. 88 301 and 303. The dictionary definition of “gift’ is*something
voluntarily transferred by one personto another without compensation.” Merriam Webster’s Collegiate
Dictionary, p. 491 (10thed. 1993). Thisdefinition seems consstent with the Genera Assembly’ sintent
because the same provision separately refers to “any compensation” and “payment of expenses.” Under
the statutory terms, the lunches could be considered: (1) gifts; (2) payment of expenses; or (3) any other
thing of monetary vaue.

No matter which term applies, the test is whether acceptance violates any of the four statutory
criteria. The Commission presumed that acceptance would not actudly result in impaired judgment,
preferentia treatment, or government decisons outside officid channels. However, to decideif acceptance
would adversaly effect the public’s confidence in the integrity of the government, the Commission looked
at the totaity of the circumstances. Although attendees had no direct decison making authority, their
indirect authority was Sgnificant because they were trained professionas who could spesk with authority
onthe product’ svaue to those who decide whichvendor to use. Further, the public could view thetraining
as not so vita because no one was required to attend and educationd credit was rarely given. Also, the
unique timing of the sessions, only during lunch hours, could be viewed by vendors and the public as subtle
pressure to provide lunch, especialy as no one was required to attend and they generdly were not given
credit for doing so.

The Commission weighed this public view againg the facts which diminished the question of an
improper appearance: (1) the individuas did not directly decide matters about the product; (2) the meds
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were gpparently not elaborate and gpparently did not cost much; (3) vendorswere not required to provide
meds and the vendor who appeared before the Commission said he did not fed pressured; (4) the
individuas who did attend might enhance their knowledge and kill; and (5) while educationa credit was
not generdly provided, the Commission noted that the agency representative, who was a trained
professond, believed the sessons were vaduable.

The Commission found balancing these views difficult under these particular facts, but held that it
must place the views within the purpose of the statute which is to insure the public’s confidence in its
employeesand officids. 29 Dd. C. § 5802. Statutes enacted for a public purpose are broadly construed
to achieve that public purpose. See generally, 3A Sands, Sutherland Stat. Constr. Chapter 71, (5th
ed. 1992). Inbaancing theviewsinfavor of the public purpose, and under the particular facts of thiscase,
the Commission concluded that accepting the lunches from vendors created a perception problem. The
elements creating the perception problem were: (1) the indirect, but Sgnificant potentia of influence on
decisons, and (2) the people paying for the lunches were sales representatives, not professond
ingtructors, S0 by the very nature of their job, a perception could exist that they could use the sessons as
an indirect avenue to a sde (emphasis by the Commission).

Asde from the lunches, vendors a so periodicaly provided pens, notepads, mugs or clipboards to
the staff. The Commission held that because the recipients had no direct decison making authority, the
issue was whether acceptance may raise an gppearance of impropriety. The Commission assumed that
the items were promotiond innature, e.g., carried the company’ slogo and not very costlly. Asdefromthe
minima cogts, the Commission noted the FDA regulated these particular vendors regarding what kind of
items may be given. There were no facts presented to suggest that acceptance created a perception of
impropriety. (Commission Op. No. 96-78).

Gift Certificate from Business Agent

A state employeewas responsible for congtituent relations inher divison. Assuch, sheresponded
to inquiries from certain business agents, such as the appropriate time for filing certain documents, status
of aclam, etc. During the holiday season, she received a seasonal card froma business agent. Enclosed
in the card was a $100 gft certificate. The card expressed appreciation for her assistance in matters
related to her Statejob. She believed acceptance would create an appearance of impropriety and sought
an opinion from the Commisson.

Her statement to the Commission was that she gave the same type of information and assistance
to this busness agent as she gave to anyone else who made inquiries. The Commission found that
acceptance would, asaminmum, create an appearance of impropriety resulting inan adverse effect on the
public’s confidence in the integrity of State government because it might appear that acceptance would
result in preferential trestment to the business agent. Accordingly, the Commissiondirected that the gft be
returned. (Commission Op. No. 96-04).
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Samplesfrom Vendors

Vaious vendorsgave a State agency equipment samplesto evaluate whether the equipment would
be selected for officid use by sudents/schools. A committee evauated the equipment, and selected the
vendor’ sequipment that would befor officid use. The agency director asked if accepting the sampleswere
proper. He dso asked if he could use the samples as door prizes a a conference.

The Code of Conduct prohibits accepting anything of monetary value if acceptance may result in:
(1) impaired judgment in exercising officid duties; (2) preferentid treatment to any person; (3) officia
decisons outsde officid channdss; or (4) an adverse effect onthe public’' s confidence in State government.
29 Dd. C. § 5806(b).

As the offidd datus sdlection was not within the director’'s sole discretion, and as sales
representatives commonly provided evauation samples, the Commission found no violation of the above
provison, regarding accepting the samples.

Regarding usang the samplesas door prizes, the Commiss onfound no specific gpplicable provison
inthe Code of Conduct. A generd provision precludes State employeesfrom engaging in conduct violating
the public trust. 29 Ddl. C. § 5806(a). Because the equipment was only asample to ad the decision
meaking process, and the students/school swould have officid regul ation equipment for use, the Commission
found no violation in using the samples as door prizes. (Commission Op. No. 96-59).

Payment to Honorary Officials

A State regulatory commission examined, licensed and renewed licences of applicants for certain
licenses. A different agency sdected a contractor to prepare examination questions. However, it might
seek input from the commission members on the contractor.

To insure test questions prepared by the contractor reflected changes in the law and in industry
practices, a panel of expertsin that fidd reviewed the questions to decide which ones would be retained,
updated or discarded to maintain the test vdidity. Two commissonmembers and others, including some
State employees, spent two (2) days reviewing 500 questions. The contractor offered each participant,
not just the commissioners, $100 per day for their work. The State employeesdid not accept the payment
as they received their regular State compensation for attending, unlike the commissioners.

By law, the appointed commission members were paid $50 per mesting and could not be pad
more than $500 per year, nor be paid for more than 10 meetings per calendar year.! Attending the test-
development sessons was not consdered a meeting and therefore, the State could not pay the

1Appoi ntees who receive or reasonably expect to receive less than $5,000 in a calendar year are “honorary
State officials.” 29 Del. C. § 5804(13).
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commissoners.

Honorary State officias cannot accept any compensation, gift, payment of expenses or any other
thing of monetary vaue if suchacceptance may result in: (1) impaired judgment inexercising officid duties;
(2) undertaking to gve preferentia trestment to any persons; (3) officia decisons outside officid channels,
or (4) any adverse effect on the public’s confidence in the integrity of the State government. 29 Ddl. C.
§ 5806(d).

Under thesefacts, the Commissonfound no violationof 29 Ddl. C. § 5806(b). (Commission Op.
No. 96-19).

Payment of Expenses by Contractor

The State Code of Conduct prohibits State employees from accepting any compensation, gift,
payment of expenses or any other thing of monetary vaue under circumstancesinwhichsuch acceptance
may result in:

@ impairment of independence of judgment in exerciang officid duties,

2 undertaking to give preferentia treatment to any person;

3 making a government decison outsde officid channels; or

4 any adverse effect on the confidence of the public in the integrity of the State government.
29 Ddl. C. § 5806(b).

A State employee was asked to participate inanationd study conducted by afederal agency. The
federal agency had contracted with a private consulting firm to develop a strategy for collecting data on
hedlthissuesthrough anintergovernmenta partnership. Theconsulting firm invited hedlth officers, indluding
aDdaware officer, to work with afocus group in Washington, D.C. for two days. The Delaware officer
believed hisparticipationinthe group would benefit the State because Delaware would have an opportunity
to help develop nationd palicies, plusit would increase his own knowledge and development. The focus
group worked throughout the first day, and reported back to the full group at the end of the day.
Additiond focus group sessions and policy discussons occurred onthe second day. No entertainment was
provided by the contractor or the federd government. He attended the conference on his vacationtime.
The conaulting firm notified him that it would remburse his expenses for travel and accommodations.

Previoudy, the conaulting firm had contracted with his agency, but he did not participate in the
decisons. More recently, he served on a committee which sdected a contractor and the consulting firm
had submitted abid. 1t was not selected. 1t was possiblethat the firm might seek future contractswith his

agency.

The Commisson found that his independence of judgment in exercising officid duties would not
be influenced by having the expenses paid because hewasnot awareof any anticipated or pending contract
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requiring decisons by him that involved the consulting firm. Smilarly, because he would not be making
such decisions, it did not appear that he could give preferentid trestment to thefirm.  Asno government
decison was to be made by him regarding the firm, it seemed unlikely that he could make a decision
affecting the firm outsde officid channds

However, because the firm may pursue a contract withhis agency and/or Divisoninthe future, the
Commisson derted him that if it happened a question of whether it would appear to the public he might
giveit preferentia trestment in contract decisons might arise. Thiswould depend on the specificfacts. As
the Commisson must base its advisory opinions on a* particular fact Stuation,” 29 Ddl. C. 8§ 5807(c), he
was advised that if a specific dtuation arose, the Commission could then address the question.
(Commission Op. No. 96-57).

Reimbursement by a Non-Profit Foundation

Two State employeesattended a crimind justice conference which consisted of dally megtings and
discussiongroups, indudingbreakout group sessions on the weekends, where groupswere assgned topics
to discuss and report back dl conference atendees. Additiondly, evening meetings were held and
presentations were made during dinner. The two State employees were active participants in the
discussons and presentations. Their trip was pad for by a non-profit foundation which funds grantsto
Statesto develop and implement crimind justice programs. The non-profit organization did not receive any
State funds from Delaware; it had no contracts with Delaware; and neither employee engaged in any
activity to solicit grants for Delaware from the non-profit foundation.

The Code prohibits acceptance of payment of expenses where acceptance may result in: (1)
impaired judgment in performing offidd duties; (2) an undertaking to give preferentid trestment to any
person; (3) officia decisons outsideofficid channds; or (4) any adverse impact on the confidence of the
public in the integrity of its government. 29 Ddl. C. § 5806(b). As the two individuas had no decison
meking authority over the foundation; the foundation had no dedlings with the State such as seeking
contracts, etc.; and the seminar was intensive and educationa in nature, the Commission found no
violations. (Commission Op. Nos. 49 & 50).

APPEARANCE OF IMPROPRIETY

A private retirement home asked a State officer to sign a letter soliciting funds. The letter
mentioned that he had family members who were cared for a thefacility. Although his agency did not
regulate the facility, the State did. He would sign the letter as the sonof aresident, not as a Sate officid.
However, he believed they asked himto sign the letter because of his name recognition that resulted from
beinginpublic office. No other personswith family membersat thefacility were asked to Sgn asolicitation
letter. While he was very satisfied with the care given to his parent, he asked if Sgning the letter was

appropriate.
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The Code prohibits State employees, officers and honorary offidas from usng public office to
secure unwarranted privileges, private advancement or gain. 29 Del. C. 8§ 5806(€). It aso prohibits
conduct whichmay raise public suspicionthat the individud is engaging inacts violating the public trust and
acts which will not reflect favorably upon the State. 29 Ddl. C. § 5806(a).

The Commissionfound that Signing the | etter would be inappropriate for imasit might appear that
because of his name recognition, whichwas based onbeinginpublic office, he (through his parent) would
secure some private ganor privilege fromsoliciting fundsand/or it might be seen by the public asan officid
endorsement of this private enterprise. (Commission Op. No. 96-62).

CONFIDENTIAL INFORMATION

A State employee was the lead point of contact for his agency’s procurement activities. His
brother-in-law’ s private firm periodicdly bid on locksmith contracts with the agency. The procurement
law prohibited disclosure, during negotiations, of the contents of proposas to prohibit availability to
competing offerors. 29 Ddl. C. §6922. The agency ddegated responghilities concerning the locksmith
contracts to the individua’s supervisor. The Code of Conduct prohibits engaging in activities that might
reasonably be expected to require or induce one to disclose confidentia information acquired by public
position. 29 Dd. C. §5806(f). It aso prohibits disclosing or otherwise using confidentia information for
persond gain or benefit. 29 Dd. C. § 5806 (g). Asthe agency had delegated the review and disposal of
the contracts to the individud’ s supervisor, he did not participatein negotiations or otherwise have access
to information, suchas quotes fromcompetitors, etc. Therefore, the Commission found no violation of the
confidentidity provisons. (Commission Op. No. 96-42).

See also, Commission Op. No. 96-74, p. 38 and Commission Op. No. 75, p. 43,
I nterpreting “ Confidential Information” in Post-Employment Context.

JURISDICTION

Members of the General Assembly

A complaint wasfiled againg a Generd Assembly member. The Commission previoudy hdd that
the Code of Conduct does not apply to such persons. Commission Op. No. 94-14. It appliesto State
employees, officersand honorary officdas. General Assembly members are specificaly excluded from the
definitions of State employeesand officers. See, 29 Dd. C. § 5804 (11)(b)(1) and (12)(a). They do not
fdl within the definition of honorary officias as those persons are gppointed and Generd Assembly
members are eected. See, 29 Dd. C. §5804(13). Further, conflicts of interest for Generd Assembly
members are governed by 29 Ddl. C. 8§ 1001, et. seq. That law is enforced by the House Ethics
Committee for Representatives and the Senate Ethics Committee for Senators. 29 Ddl. C. § 1003. As
the Commisson had no jurisdiction, it referred complainant to the appropriate Ethics Committee.
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(Commission Op. No. 96-11).
Employees of Local Government

Complaints werefiled againg individuads who were employed by locd governments. The State
Code of Conduct appliesto loca governments who have not adopted their own Codes of Conduct. 68
Dd. Lawsc. 433 8 1. Four loca governments have adopted their own codes--Lewes, New Castle
County, Newark and Wilmington. As the individuas were employed by loca governments which had
adopted their own code, the Commission had no jurisdiction and referred complainants to the local
governments. (Commission Op. Nos. 96-11 and No. 96-45).

Judges, Prosecutors, and Local Government Police

After being charged withmurder, complainant filed acomplaint against ajudge, prosecutors, local
police officers and detectives, and an expert witness hired by the local government. He aleged that
witnesses perjured themselves, the prosecutorsfiled amationto exclude evidence; an expert hired by the
prosecution dtered evidence; complainant’ shome was searched without awarrant; and the judge refused
to hald a suppression hearing. To the extent complainant was dleging the State Code of Conduct was
violated, the Commission held:

TheCodeof Conduct gppliesto State employees, officersand honorary officids. TheCommission
hasno jurisdictionover the judiciary asthey are specificaly excluded fromthe definitions of State employee
and officer. See, 29 Ddl. C. §5804(11)(b) and (12)(a). They arenot honorary officidsbecause dthough
appointed, they receive more than $5,000 per year. See, 29 Ddl. C. § 5804(13). Further, their conduct
is governed by the Judicia Code of Conduct.

The Commissionaso had no jurisdiction over thel ocd police and detectives because their conduct
was governed by a Code of Conduct adopted by their loca government. See, 68 Ddl. Laws c. 4338 1.

No facts suggested that the hired expert was a State employee, officer or officid, or that he was
alocd government employee or officid who was subject to the State Code of Conduct. Accordingly, the
Commission concluded it had no jurisdiction over him.

Regarding the prosecutors, the Commisson hed that while they are State employees, this
Commission has limited jurisdiction only over the subject matter addressed by its statute. There is no
provison governing the types of procedural and evidentiary matters of which the individual complained.
Rather, the appropriate crimina laws and rules of procedure governsuch mattersand thoselawsand rules
are not within the Commisson'sjurisdiction. (Commission Op. No. 96-38).

State Regulatory Body
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An Association was created by statute to regulate a profession. The Governor appointed some
members of its “governing board” and the professona membership eected others. It asked if the
Asociation was a“ State agency” and if the Board members were subject to the State Code of Conduct.

The Code applies to State employees, officers and honorary officads See, e.q., 29 Ddl. C. 88
5805 and 5806. Appointees to a “State agency” are either “State employees’ or “Honorary State
officas” “State employeg” means “any person (1) who receives compensationas anemployee of a State
agency; or (2) who serves as an gppointed member, trustee, director or the like of any State agency and
who receives or reasonably expects to receive more than $5,000 in compensation for such serviceina
calendar year” (exduding, anongothers, Honorary State officids). 29 Ddl. C. §5804(11)(a). “Honorary
Sate officd” means*“a person who serves as an gppointed member, trustee, director or the like of any
State agency and who receives or reasonably expects to receive not more than $5,000 in compensation
for such service in acdendar year.” 29 Ddl. C. § 5805(13).

“State agency” means “any office, department, board, commission, committee, court, school
digtrict, board of education and al public bodies existing by virtue of an act of the Generd Assembly . . .
" 29 Dd. C. 8§ 5804(10).

The regulatory body existed by an act of the Generd Assembly. It was deemed a* public body”
under the Freedom of Information Act (FOIA). It was caled a State agency in the Adminigtrative
Procedures Act (APA). By dtatute, the appointees congtituted a “board.” Although self-regulating, it
performed the same regulatory functions performed by State boards and commissions that regulate other
professons under Title24. Likeother Stateregulated professons, it was subject to “ regulationinthe public
interest.”

The Code of Conduct was created to insure conduct that does not violate the public trust or create
ajudtifiable impresson among the public that the public trust isbeing violated. 29 Ddl. C. § 5802.

Because the regulatory body was sautorily created by the Genera Assembly; was deemed a
“public body”; was referred to as a State agency; functions as Smilar State boards and commissions; and
was charged with a public trust; the Commission found thet it was a“ State agency” for purposes of the
Code of Conduct.

By gdatute, the gppointees were part of the “governing board.” As such, they were “directors or
thelike,” under the Code of Conduct, because the statute gave them authority for the overdl direction of
the organization through the establishment of bylaws related to the adminigtrative and domestic duties of
the organization.

The appointees of the board had a statutory right to accept renumeration, but they had el ected not
to do so. This Commission previoudy held that where gppointed members of a Council established by
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statute were not entitled to compensationthat they were ill covered by the Code of Conduct becausethe
“important consideration in the determination of whether an Honorary State Officid is covered is the
authority and responsibility of that office, not just the compensation.” (Commission Op. No. 92-1,A-1).
Thus, thefact that the appoi nted memberswere not accepting compensationwas not adetermindivefactor.
The Commissionfound that they were: (1) appointed; (2)“directorsor thelike’ of a State agency; and (3)
could reasonably expect to receive lessthan $5,000 per caendar year. Accordingly, they were“Honorary
State Officids’ and subject to the Code of Conduct.

The membership el ected the remaining board members. Under aliterd reading of the statute, they
would not be considered: (1) “Honorary State Officials,” as they are not gppointed; (2) “ State officers’
because they are not required to file afinancia disclosure statement; and (3) “ State employees’ because
they were not accepting compensation from the State as they had eected not to establish bylaws
concerning renumeretion.

The rules of statutory construction require that statutes be construed consstent with the manifest
intent of the General Assembly. See, 1 Ddl. C. 88 301 and 303. The Generd Assembly found thet the
conduct of Stategovernment offidas must hold the respect and confidence of the people and that to ensure
propriety and to preserve public confidence, such persons “ must have the benefit of specific sandards to
guide their conduct.” 29 Dd. C. § 5802. It stated that the code “shal be construed to promote high
dandards of ethical conduct in state government.” 29 Del. C. § 5803. Generdly, statutes enacted for a
public purpose are broadly construed to serve that public purpose. See generally, 3A Sands, Sutherland
Sat. Constr. Chapter 71, (5th ed. 1992).

The el ected members, with the gppointed members, are the “governing board” of a State agency.
The agency was subject to public scrutiny under FOIA. The purpose of FOIA isto et citizens observe
the performance of public officids and to monitor ther decisons and is broadly construed to serve that
purpose. 29 Dd. C. § 10001. Such legidation has the effect of indilling the respect and confidenceinits
public officds, just like the Code of Conduct. See, e.q., Levy v. Board of Cape Henlopen School
Didlrict, Del. Ch. C.A. No. 1447,V.C. Chandler (October 1, 1990 at 20)(FOIA isdesigned to insure
government accountability and is the method by which government offidds earn the public trust). The
regulatory agency was charged with regulaing the practice of alicensed professon in Delaware “in the
public interest.” Under the rules of statutory congtruction, interpretation of one statute may be influenced
by the language of other statuteswhere they gpply to Smilar persons, thingsor relaiionshipsto ad inamore
harmonious and uniform system of law and may supply evidencethat legidative actionis standardized. 2B
Sands, Sutherland Stat. Constr. § 53.02 (5th ed. 1992); 1d. at § 53.05(the general course of legidative
policy in other Satutes may be used to show intent or convey meaning of another statute).

Thisregulatory agency was unigue fromother governing bodies of professiond regulatory agencies
established by Title 24 in that some members were gppointed and some were el ected, while the governing
bodies of al other Title 24 professond regulatory agencies are comprised only of appointees. See, e.q.,
Title 24, “ Professionals and Occupations.” However, it was charged with essentialy the same duties
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asother professional regulatory agencies, except the regulated professonwas different.  Asthe gppointed
members and the members of the governing bodies of dl other professiona regulatory agencies gppeared
to be subject to the State Code of Conduct, the Commission did not believe the legidature intended to
exclude the €lected members of this governing board merely because of uniquenessin structurewhenthe
functions are essentidly the same and thereis a public purposeto be served. Accordingly, the Commission
found that the elected members of the governing board also were subject to the Code of Conduct.
(Commission Op. No. 96-39).

Criminal Law Complaint

Complainant dleged that the Attorney Generd’s office had improperly concluded, after an
investigation, that the acts of a State employee did not condtitute violations of crimind laws such as. issuing
afdse catificate; tampering withpublic records; and officid misconduct. Becausethe AG' soffice did not
find aviolaion of those laws, complainant aleged that something “illegd and unethical” was*gaingon” in
the AG'soffice. Ascomplainant did not identify the crimina lawshe believed the AG' soffice had violated,
the Commisson assumed that his dlegation was dl encompassng.

Firgt, the Commisson held that to the extent he was dleging violaions of any crime outside the
scope of the State Code of Conduct, it had no jurisdiction over such laws. It dso had no authority to
interpret Title 11 crimina code provisonsto decideif, in fact, the State employee had engaged incrimind
acts, asthe Attorney Generd is charged withthe power and duty to investigate, uponinformationreceived,
possble violaions of the crimind code. See, 29 Ddl. C. § 2504(4) and In re Eastburn & Son, Del.
Super., 147 A.2d 921(1959).

Second, while the State Code of Conduct has certain provisons that riseto theleve of acrimind
violation, [See, 29 Ddl. C. 8§ 5805], he had not identified which provisons he believed wereviolated. See,
Commission Rules and Regulations, 1V (C)(complainant must file a sworn statement; include the
known facts; and identify Code sections he believes were violated). Thus, the Commissonreviewed
each provisonwithin Section 5805 and determined that the factsfalled to state adam under any provision
which carried acrimind pendty. The complaint wasdismissed. See, 29 Ddl. C. § 5809(3)(Commission
may dismiss any complaint that fails to state a violation). (Commission Op. No. 96-10).

POST-EMPLOYMENT

Soliciting Former State Clients

Just before leaving her State job, an employee wroteto the dientsassigned to her by the State and
told them she was going to work for a private enterprise. She aso told them that the private enterprise
could be selected asaservice provider by the client. Federd law required that clientsbe offered achoice
of providers. It wasthe agency’ sintentionto natify clientsof their right of choice, and it planned to identify
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private enterpriseswhichhad contracted withthe State as providers, such as the one where the employee
was going to work. No factsindicated that a substantia number of her clients selected the provider for
which she was going to work, as aresult of her letter. Additiondly, she did not participate in any decison
to select the private enterprise as a service provider for the State. Further, she had sought an advisory
opinion from the Commission for a determination of whether she could accept employment with the
contractor. Commission Op. No. 95-17. At that time, she said she was not usng the lig of her State
clients to encourage them to switch to the private contractor. Rather, she sought to inform them of their
rights. Agency representatives and the former employee met with the Commission to discussthis Stuation,
and review the letter. There gpparently was some confuson between the agency and the employee
regarding whether who should notify clients of her change in status and of their ability to select her new
employer, who had contracted with the State, as a service provider.

The agency did not seek a decison on whether, in this particular ingtance, the former state
employee violated the Code. Rather, it sought guidance onavoiding possible confusoninthe future. The
Commisson may “provide assstance to state agencies, employees and officias in administering the
provisons of this law.” 29 Dd. C. 8 5809(10). The Commission noted that the Code prohibits
disclosure of confidential information beyond the scope of the employee's position or the use of such
information for persond gain or benefit. 29 Dd. C. § 5806(g).

While the Commissionbdlieved it was of serviceto natify dients when apersonhandling ther case
leaves State service, it noted that the clientsare dientsof the State, not of theindividua. To the extent that
client names could be considered proprietary or confidentid, the Commission suggested that the agency
could avoid future questions regarding such use of the information, by establishing the type of notice to
clientsthat would best it the agency, its clients, and employees. For example, the agency may wish to
developapalicyon natifying clients of an employee sdeparture, rather than having the employee send such
notice. (Commission Op. No. 96-01).

Moot | ssue

A former State employee asked if he could accept a consultant position with his former agency.
However, as the agency had selected another individua, the Commission found that the issue was mooat.
(Commission Op. No. 96-79).

“Particular Facts’ Required

Anindividua who intended to leave State employment asked if his proposed post-employment
activities would violate the Code of Conduct. He had not accepted any offer with any employer nor had
he decided if he would pursue a consulting contract withthe State. He said it was possible that he might
work for a company that could have State contracts. The Commission must base its decisions on a
“particular fact Stuation.” 29 Dd. C. §5807(c). As hehad no particular company in mind, nor was he
aware of any particular State contract on which he might work, the Commission held that the facts were
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insuffident for adecison. It referred him to the Commission’s synopses of post-employment opinions and
advised that once he identified a specific post employment position, he could return for a decision.
(Commission Op. No. 96-69).

Computer Consultant to State Agency

A State agency natified 30 vendors of a computer consulting opportunity. A State employee
learned of the opportunity and gpplied. The employee asked if it would violate the post-employment
provison if sheleft State employment and accepted the postion.

The post-employment provison imposes a 2-year restriction against former State employees
representing or assding a private enterprise on matters invaving the State if the employee: (1) gave an
opinion; (2) conducted an invedtigation; or (3) was otherwise directly and materidly responsble for the
matter while employed by the State. 29 Del. C. § 5805(d). It aso prohibitsdisclosng or otherwiseusng
confidentia information gained as a State employee for persond gain or benefit. 1d.

While a State employee, theindividua had worked on computer programs, which shewould be
doing if she selected asthe consultant. However, she had not worked for the same agency while employed
by the State; had not been in anyway involved with the agency while employed by the State; and the
computer work was not on the same subject matter for which she was responsible while employed by the
State. Thus, shewould not be representing or assisting the private enterprise on matterson which shegave
an opinion, conducted an investigation, or was otherwise responsble for while employed by the State.
Further, the type of information she had access to while employed by the State was not information that
would aid her in the agency contract. She said she would not disclose or use any confidentid information
gained as a State employee. The Commission found no violaion under these facts. (Commission Op.
No. 96-81).

Computer Consulting with Former Agency

A State agency contracted withafirmto provide computer servicesforamulti-year project. Later,
the contractor defaulted and the agency needed to hire another contractor. The agency wanted to use a
firm owned and operated by a former State employee. Also the firms systems designer who would be
assigned to the project was aformer State employee. The agency wanted them to complete part of the
multi-year project and then would publicly notice and bid the remainder of the project.

As neither the owner of the firm or the program designer had been terminated for more than 2
years, the commission considered whether the agency contract was amatter on which ether of them had:
(1) given an opinion; (2) conducted an invedigation; or (3) were otherwise directly and materialy
responsible for while employed by the State, as provided the post employment provison. 29 Ddl. C. §
5805(d).
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Both former employees had worked for the same agency. However, neither had worked for the
sectionthat was seeking to contract; neither had participated inanyway in putting together the contract that
the defaulting contractor had been awarded; and neither had beeninvolved withthe project whichwasthe
subject of the contract while employed by the State.

The post-employment provisional so prohibitsdisclosing or otherwise usngconfidentiad information
ganed while a State employee. 29 Ddl. C. § 5805(d). In designing the contract program, the type of
information the employees worked with as State employees would not be used, nor would they disclose
any confidentid information. (Commission Op. No. 96-73).

Computer Services Contract

A former State employee asked if it would create a conflict for him to form his own company and
seek State contracts. He would not seek contracts with his former agency, but wanted to seek contracts
with other State agencies, including a Board on which he had served.

The post-employment provision restricts State employees from representing a private enterprise
onmattersinvolving the State, for 2 years after leaving State employment, if they: (1) gave anopinion; (2)
conducted an invedtigation; or (3) were otherwise directly and materialy respongble for the matter while
employed by the State. 29 Ddl. C. § 5805(d).

Here, he intended to represent a private enterprise (his company) on a contract to provide
computer servicesto various agencies. While employed by the State, he was not involved inany decision
concerning the contracts.  Thus, while employed by the State, he did not give an opinion, conduct an
investigation, and was not otherwise directly and materidly responsible for the particular contracts he
wanted to seek.

On a broader levd, his primary State duties included various adminigtrative and operationa
decisonsfor his agency, which included implementing operational aspects in areas of personnd, finance,
payrall, etc., that resulted incomputer programs to fecilitate and expedite accessto the datafor hisagency.
Computer sysems were not atechnicad requirement of his employment, but an area of interest to himand
he used that interest to develop and improve operations in his agency. However, as he was not seeking
to contract with his former agency, his activities did not violate the Code of Conduct.

Asasecondary aspect of his State employment, he served onthe Board of Managersof an agency.
At itsperiodic meetings, the Board had discussions, over a course of twenty years, about computer systems
as a means of enhancing the flow of information. However, the Board never took forma action and he
never voted on any proposal to develop such asystem. He subsequently learned, by reading the Budget
hill, that the agency was seeking proposed funding for a computer sysem. He was not involved in the
budget proposal and, in fact, wasnot evenaware until he read the proposed budget that funding was being
sought. If the funding became availadle, the contract would fal within the range of contracts which must
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be publicly noticed and bid under the State procurement law. Ashedid not have any involvement, or even
knowledge of the proposed funding, it was determined that he had not given an opinion, conducted an
investigation, and was not directly and materidly responsible for the fundingfor thecontract. Thus it would
not violate the Code for him to seek the contract if it were funded.

The former employee aso stated that one of his business partners had a contract with his former
agency as an independent contractor. The former employee's firm would not be working on any aspect
of his partner’s contract, nor would he seek to recruit programmers to fulfill the contractua obligations.

Asthe former employee would not contract withhisformer agency, and would not be involved in
the agency’ s contract work withhis business partner, the Commission found no violation. (Commission
Op. No. 96-32).

Former Employee's Participation in Selecting His Replacement

When a State employee decided to leave State service, his agency announced an opening for the
position. No replacement was found before he It State service, and his job was re-announced. The
agency wanted to contract with him to be part of athree-person panel which would review and rank the
applications of persons gpplying for his prior position. State employees who applied for the job had not
been under the supervision of the former employee. The agency expected the task to taketwo days, and
wanted him as part of the panel because of his expertise in both computer and finance syssems. He and
the pand would review and rank the applications, but would not interview candidates, as a separate pand
would conduct the interviews.

The Commission found that he had not: (1) givenan opinion; (2) conducted aninvestigation; or (3)
been directly and materidly responsible for the “ matter” [reviewing job gpplications] while employed by
the State, except the sngle occasion when he had decided to leave State service and reviewed the
goplications after the firg announcement of the job opening. He had not reviewed and ranked job
gpplicants while employed by the State; had not evauated the State gpplicants who applied for the job
while employed by the State; would not interview candidates; and would use his expertise to evauate
goplications. (Commission Op. No. 96-43).

From Social Work to Computers

A computer company offered aformer State socia worker ajob. The company had a contract
with her former State agency.

The Commission held that her employment by the computer company would not violate the post-
employment provision as she had not given an opinion; conducted an investigation; and was not directly
and materidly responsible for selecting the contractor or developing the contract requirements, while
employed by the State. See, 29 Ddl. C. 8§ 5805(d). She used the computer system provided under the
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contract for the ministerid work of tracking clients. However, the type of activity for which she was
directly and materidly responsble was not the minigerid tracking of cases, but fulfilling the job
requirementsof asocia worker. Those responsibilities were dissmilar to the employment withthe private
enterprise, as she would work inthe systems end of the computer program. While her genera knowledge
of the agency’s needs might help to develop computer requirements, the Commission found that such
genera background differed from the particular duties for which she was directly and materidly
respons ble--eva uating the needs of a particular client and making decisions such as whether intervention
was necessary.  The Commissionhdd that moving fromthe operationa area of direct servicesto families
into a computer systems podtion, with no contact with her former clients, would not violate the post
employment provison. (Commission Op. No. 96-46).

Limited Waiver Granted on Post-Employment Restrictions

A State employee was a Training Adminigtrator inthe Divisonof Mentd Retardation (DMR). In
additionto other duties, she served inthe lead capacity for the “ Essentid Lifesyle Planning” (ELP) project,
which had agod of restructuring the way DMR provides support and servicesto clients.

She wanted to leave full-time employment because of injuries suffered in an accident. It was
possible that the agency might need her expertise on the ELP project. Anagency representative said he
supported her waiver request due to the unusua circumstances of her accident, and because it would give
the Divison the option of contracting with her if it needed her expertiseonthe ELP program. He said the
Divison would follow dl State guiddines on competitive bidding.

A former employee may not represent or assst a private enterprise onmattersinvalving the State,
for two years after leaving State employment, if the individud: (1) gave an opinion; (2) conducted an
investigation; or (3) was otherwise directly and materidly responsible for the matter while employed by the
State. 29 Dd. C. 85805(d). Asher employment by the State included work on the EL P program and
she wanted to seek a contract on that same matter, if the Divison sought a contractor for the work, her
participation in such contract would violate the post-employment provision.

The Commissonmay waive Code of Conduct redtrictionsif the literal applicationof the law isnot
necessary to serve the public purpose or if there is an undue hardship onthe employeeor the agency. 29
Dd. C. 85807(a). If awaiver isgranted, the proceedings become ameatter of public record. 29 Ddl. C.
§5807(a). The Commission granted awaiver for the limited purpose of alowing the agency to have the
optionof contracting with her, if it decided it needed her expertise in the limited area of the ELP process.
(Commission Op. No. 96-60).

Managing Computer Technicians

The Director of a State agency left his employment and accepted a fellowship position with a
federal agency. At the end of the felowship, he was offered ajob by a computer firm which had won a
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competitive contract with Delaware to provide atracking program for a case management sysem. The
company aso had a contract with another State. 1t wanted him to manage the technicians who would be
putting together the programs for Delaware and the other State. The contract was not with his former

agency.

While employed by the State, he served ona Committeewhich developed guiddinesfor the State
agency which later contracted with the company. He sad it was possible that the Committee discussed
acomputer tracking system, but he had no specific recollection of such discussion and was not aware of
any specific Committee actionregarding such systems. Theformer employeewas not involved in any facet
of the contract or in sdecting the company, as he had left State employment and thereforewas not serving
on the Committee at the time of the contract.

Ashewasnot in any manner involved in the specific contract while employed by the Stateand as
the private employment would consist of managing computer technicians, which was not part of his
respongbilities while employed by the State, the Commission found that he had not given an opinion,
conducted an investigation and wasnot directly and materidly responsible for the matter while employed
by the State. 29 Ddl. C. 8§ 5805(d). (Commission Op. No. 96-65).

Limits on Post-Employment where Company Contracts with Former Agency

A former State employee went to work for acompany whichhad projectsregulated by his former
agency. While employed by the State, he had reviewed and approved some projects. If he worked on
those projects for the private employer, he would be representing or assisting a private enterprise on
meattersin which he gave an opinion while employed by the State. Such activity would violate the post-
employment redtriction.

However, the private company said it had other projects he could work on which the State did
notregulate. Participationinthose projectswould not violatethe post-employment provison. Additionaly,
the company had projects which he did not review and approve while employed by the State. On those
projects, he was expected to have contact with his former agency. The Commission held that as he was
not representing his employer on maiters which he reviewed while in his officid capacity, his participation
would not be prohibited. In reaching that decision, the Commission relied on Beebe v. Certification of
Need AppealsBoard, Del. Super., C.A. No. 94A-012-004, Terry, J. (June 30, 1995), aff’ d, No. 304,
Dd Supr., Veasey, J.(January 29, 1996) (former member of Health Resour ces Management Council
did not violate the post-employment restrictions when he represented a private company on an
application before the Council as he had not reviewed the application while serving on the
Council). (Commission Op. No. 96-71(B)).

I nsufficient Facts
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A Stateemployee’ sdutiesentailed not only working on computer systems, but planning, designing,
etc. He dso wrote bid specifications, evaluated bids, gave opinions on the abilities of contractors to
perform the contracts, participated in selecting vendors, etc. He was actively engaged in those activities
until 1994. Later, hisparticipationin contractua aspectswasreduced. 1n 1996, two computer companies
offered memployment. One company did not have acontract with his State agency, but it was expected
to bid if the agency re-bid the contract. The other company had a State contract with his agency.
However, he had not participated in that contract decision.

(A) The Company With a State Contract

The Commission found that there were insuffident factsto decideif his participationinthe contract
would violate the post-employment provison. Clearly, in the past, he had participated in decisons on
contracts on which this company bid. However, inlater yearshe did not participate in contract decisons.
If the subsequent contracts were mirror images of the ones in which he participated, then it was possible
the contract could be one onwhichhe gave an opinionor wasotherwisedirectly and materidly responsible.
But if the contract onwhichthe company wished him to work was subgtantidly different, it may not be one
on which he gave an opinion or was otherwise directly and materidly responsble. Without such specific
facts, the Commission could not issue afind decison.

(B) The Company without A State Contract

While the other company did not have a State contract with his former agency, he anticipated that
if the agency re-bid the contract the company might respond to the request for bidders. If it responded,
it was possible that it might be sdected. Conversdly, it was possble that the agency might not re-bid the
contract; the company might not respond if the contract were re-bid; and it might not be seected if it did
respond to are-bid. If the latter occurred, it was possible that he might go to work for the company but
have no occasion to represent or assist it before the State within the two-year period.

If the contract were re-bid, the contract terms were not known at thistime. Those terms could
effect whether the contract would be a* matter” onwhichhe gave an opinion, conducted an investigation
or was otherwise directly and materidly responsble. 29 Dd. C. 8 5805(d). The Commission pointed to
afederal case where aformer federa employee was working for a private enterprise onacontract which
was a mirror imege of a contract he drafted, negotiated, etc., while employed by the government. See,
United Sates v. Medico, 7th Cir., 784 F.2d 840 (1986)(a mirror image contract was the same
“matter” on which a federal employee worked on during his federal employment and therefore
participation on behalf of a private enterprise violated the federal post-employment law).
Participating inamirror image contract might violate the Delaware post-employment provison. However,
if the contract aufficiently differed from contracts worked on while employed by the State, it might be
possible that the activity would not violate the Code. See, CACI, Inc. v. United States, Fed. Cir., 719
F.2d 1567(1983)(federal employee was chief of computer section and contracted with private
vendors; as part of his post-employment activities, he represented a company which bid on a
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contract with his former agency; federal court held that the contract was not the same “ matter”
because the contract was broader in scope, different in concept and incor porated different features
than contracts he worked on during his government employment).

(C) Restrictions on Using Confidential I nformation

The post-employment redrictions aso prohibit improper disclosure or use of confidentia
information gained while employed by the government. 29 Ddl. C. 8§ 5805(d). The Commission noted
that the State employee sad proprietary sysems were “out there,” and that he had been involved in
contract negotiations for the State with various computer companies. It pointed out that even where a
contractissubject to public notice and bidding, some informationmay be confined to closed hearings. See,
29 Dd. C. § 6919. Also, trade secrets, and commercid or financia information obtained which is of a
privileged or confidentia nature, isnot to be disclosed. See, 29 Ddl. C. § 10002(d)(2). The Commisson
cautionedtheemployeethat if he accepted ether job, hewas not toimproperly disclose or use confidentia
information that he may have gained from his public postion. (Commission Op. No. 96-74).

Contract with Former Agency, But Not Same Agency Section

A private company hired aformer State employee 22 months after she left State employment. The
private employer had a contract with the agency for which she had worked. She was not involved in the
contract negotiations; did not work in the same section that entered the contract; and her State dutiesdid
not involve testing, which was the subject matter of the contract. Her private employment would require
her to coordinate scheduling/testing withthe same department for whichshe had worked. However, those
activities were not done by the same section where she had worked and she would be a a different site
location. Based on those facts, it did not appear that she gave an opinion, conducted an investigation, nor
was she directly and materidly responsble for ether the contract with the company or the subject matter
thereof, while employed by the State. See, 29 Ddl. C. § 5805(d).

She advised the Commissionthat her private employment would not be such that any confidentia
information she may have obtained while working for the State would be improperly disclosed or used for
persond gain or benefit. (Commission Op. No. 96-44 (11)).

What's a “Matter” under the Post-Employment Provision?

A State employee obtained an advisory opinion from the Commission regarding his post-
employment activities. See, Commission Op. No. 96-32, “ Computer Services Contract,” pp. 33-34,
supra. He had asked if it would violate the post-employment provision if he sought contracts with State
agencies. He was not attempting to contract with his former agency. The Commission held that his
proposed activities did not violate the Code.

Once he submitted bids on contracts, the agencies asked to the Commissiontoreview the Stuation.
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It asked the Commissionto focus on the meaning of “ matter” and the meaning of “ confidentia information,”
in the post-employment provision.

That provision restricts State employees from representing or asssting a private enterprise on
any matter invalving the State, for 2 years after terminating employment, if he: (1) gave an opinion; (2)
conducted an investigation; or (3) was otherwise directly and materidly responsible for such matter in the
course of hisofficid duties. 29 Ddl. C. 8 5805(d)(emphasis added). The provison aso provides. “Nor
shal any former State employee, State officer or Honorary State officia disclose confidentia information
ganed by reason of his public position nor shal he otherwise use such information for persona gain or
benefit.” 1d. (emphasis added).

“Matter” means “any application, petition, request, business dedling or transaction of any sort.”
29 Ddl. C. §5804(6). “Confidentid information” is not defined by the Code.

At the hearing, an agency representative noted that “ matter” is“fairly broad,” and wanted to know:
“Is it the same matter even though it's not the same contract, but it's a Smilar process?”  Putting that
questioninthe context of this case: I sthe “matter” (providing computer servicesto other agencies) the same
“matter” for which he was responsible while employed by a different agency since the “process’ of
developing computer programsissmilar? And does understanding the “process’ congtitute“ confidentia
information”?

(A) Approach to Interpreting the“ M atter”

Under the Delaware rules of statutory congtruction, words and phrasesareto be read withinther
context and the congtruction should be cons stent with the manifest intent of the Generd Assembly. 1 Del.
C. §303 and § 301.

Inthe Code of Conduct, the broad intent of the Generd Assembly is expressed inits “Legidative
findings and statement of policy.” See, 29 Ddl. C. § 5801. The Generd Assembly said that the conduct
of State employees and officers must hold the respect and confidence of the public, which is achieved by
following “specific gandards’ of conduct. 29 Ddl. C. §5802. It went on to say that: “dl citizens should
be encouraged to assume public office and employment, and that therefore, the activities of officers and
employess of the State should not be unduly circumscribed.” 29 Dd. C. § 5802(3).

To assurethat thesefindingsand policy considerations are gpplied witha far understanding of such
legidaive intent, the General Assembly was careful to provide specific standards to determine whether
proposed post-employment activities are permitted. Thus, the”matter” in the post-employment provision
must be one inwhichthe former employee: (1) gave an opinion; (2) conducted aninvestigetion; or (3) was
otherwise directly and materidly responsble. See, 29 Ddl. C. § 5805(d).

The Commissionthencons dered cases andlyzing the term“ matter” inthe federal post-employment

40



provison, which issmilar to Ddaware sprovison. See, United Statesv. Medico, 7th Cir., 784 F.2d
840, 842 (1986); CACI, Inc. v. United Sates, Fed. Cir., 719 F.2d 1567 (1983). In those cases, the
federa statute restricted former employees from acting “as agent or attorney for anyone other than the
United States in connection with any . . . contract, claim, . .. or other particular matter . . . inwhich he
participated personally and substantialy as an officer or employee” Medico at 842.2

The Medico Court spoke at length about the purpose of the post-employment provisonand how
that affects the definition of “matter.” Id. at 842-843. It sad tha moving between government and
private employment creates arisk of a conflict of interest--that people who hope to move to the private
sector will favor firms they think may offer rewards later and after they switch to the private sde may
exercise undue influence on those they leave behind. 1d. at 843. On the other hand, the chanceto move
fromprivateto public employment and back again may enable the government to secureskilled peoplewho
are unwilling to make public service a career a current pay rates. Id.

The Court stated:

“The government can hire people for less, and attract specidly skilled agents, if it dlowsthem to
put their skills to use later for private employers. It is therefore important to define ‘ particular
matter’ broadly enough to prevent didoyalty without defining it so broadly that the government
loses the services of those who contemplate private careers following public service” 1d.

The Court said those concerns were addressed by the manner in which the statute was drafted.
Id. The court noted the “discrete and isolated transactions’ whichtrigger the prohibition. Id. It said the
limitsof the statute must be put together. 1d. The court pointed out the triggering factorsare whether the
“matter” isthe same “matter” and whether the former employee participated “ persondly and subgtantialy.”
Id. It sad that even where the subject is the same, the facts must overlap substantialy. 1d. Similady,
Delaware's law has triggering factors--the “matter” must be the same “matter” in which the former
employee: (1) gave anopinion; (2) conducted aninvedtigation; or (3) was otherwise directly and materidly

2The Delaware post-employment restriction uses the term “matter,” and it separately definesit
as “any gpplication, petition, request, business dedling or transaction of any sort.” The federd Satute
does not separately define “ matter,” but lists examples in the statutory text such as contracts, clams,
etc., “or other particular matter.” Regardless of gpproach, both redtrictions identify types of “matters.”
Placed within the framework of the statute, the “matter” must be related to the former employee's
activities and subsequent representation. In Delaware, it must be “ directly and materidly” related and in
the federd dtatute, it must be “persondly and substantialy” related. These dandardsaresmilar. See,
WordPerfect Thesaurus (“directly” isligted as synonymous with “persondly”; “materid” is
synonymous with “substance’; See also, Black's Law Dictionary, p. 880 (5th ed. 1979)(“materid”
encompasses representation which is “so substantial and important” (emphasis added); 1d. at 1281
(“subgtantidly” includes “ materidly”).
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responsible. 29 Ddl. C. 8 5805(d). The decison onwhether the Delaware code factors are triggered is
based on comparing the factua “matter” on which the employee worked, and the factua “matter” of the
proposed post-employment and whether the two overlap. See, Commission Opinions on Post-
Employment.

InMedico, thefacts overlapped subgtantidly because the former employeerepresented acompany
before his former agency on a contract that was a mirror image of a previous agency contract that he
negotiated. Id. at 842 and 844. The Court held the “matter” was the same and “nothing more was
required.” 1d. at 844.

By way of contrast, the Medico court pointed to another federal case where the subject was the
same but the facts did not subgtantialy overlgp. 1d. at 843 (citing CACI, Inc. v. United Sates, Fed.
Cir., 719 F.2d 1567 (1983). InCACI, afedera Department of Justice (DOJ) employee was Chief of the
computer sectionthat provided servicesto aDOJdivison. Id. at 1570. When the computer staff could
not supply services, private contractors did so through noncompetitive contracts. 1d. Whileemployed by
the DOJ, the Chief “contemplated” obtaining the services through competitive contracts. 1d. at 1576.
After heleft government service, the DOJissued a Request for Proposals (RFP) for the computer services.
Id. at 1570. The Chief, now aformer employee, hel ped prepare a company’ s response to the RFP and
represented the company before hisformer agency. 1d. An unsuccessful bidder chalenged the contract
award on the basis that, among other things, the post-employment provisionhad been violated. The lower
court held that the prior data processing contracts and the current procurement contract were part of the
same particular “matter.” 1d. at 1576. However, the Appellate Court reversed that decision, holding that
they were not the same “matter” because the former employee had not developed the concept or
formulated the RFP, and the contract was broader inscope, different inconcept and incorporated different
features than the prior contracts. Id. It noted that the new contract was to consolidate services, eiminate
redundant services, improve management control, provide new services, include some services under the
old contract and exclude some services provided under the old contract. 1d. Thus, the CACI court, like
the Medico court, looked at a specific, identifiable “ matter.”

Like the federd courts, the Delaware Superior Court |ooked to the particular matter on which
aformer State officid was representing a private enterprise, rather than a process, to decide if the post-
employment provisionapplied. Begbev. Certificateof Need AppealsBoard, Del. Super., C.A. No. 94A-
01-004, Terry, J. (June 30, 1995). In Beebe, aformer member of the Health Resources Management
Council represented a company before the Council on a certificate of need (CON) request. 1d. at 17.
In hisintroductory remarks, he said that he had served on the Council for fiveyears. 1d. It was argued
that his representation of the company violated the post-employment statute. 1d. The Court found that
while he was a Council member, he participated inreviewing CONSs,; however, the record showed that he
did not take part in reviewing the two applications being consdered by the Council. The Court held that
“dnce he appeared before the Council in amatter for which he had no direct and materid respongbility
while on the Council, he did not violate the datute.” 1d. (emphasis added).
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Here, the “matter[s]” on which the Delaware former employee wants to represent a private
enterprise are contracts to provide computer services to two agencies. Those contracts, like the onesin
CACI, werenot concepts or proposals he developed. The contracts require devel oping programs based
onthe specific agency needsto diminate redundancy, improve control, provide new services, and integrate
or exclude existing computer services as needed.

Unlike the Medico contracts, they are not mirror images of each other, and no factsindicated that
they mirror any of his former agency’s computer sysem. That system was developed for his former
agency’ s pecific needs and the other two agencies have identified their own specific needs.

While the former employeewasinvolved withhis agency’ scomputer system, it was not atechnica
requirement of hisjob. Moreover, the contracts are with other State agencies, not withhisformer agency.
Thus, heisnot even representing a private enterprise before his own agency aswas done in Medico and
CACI.3

Thefirg contract he seeksiswithaBoard on which he served as his agency’ srepresentative. The
Board met periodicdly and was charged with developing policies. His position with the Board was as a
policy maker. He was not its computer specidist, nor was he responsible for the day-to-day operations
of the agency over which the Board developed policy. While the Board discussed the need for a better
information system, like the individud in Beebe, the former employee did not review, vote on or develop
the concept or proposal.

As for the second contract, he did not work for the agency with which he wants to contract; nor
was he involved in developing its proposas.

Thus, the contracts were not “matters’ on which he gave an opinion, conducted an investigation

3 The post-employment provision does not prohibit representation before an individua’ s former
agency or agencies with which he has worked, unless the representation is on matters where he gave an
opinion, conducted an investigation or was otherwise directly and materidly responsible. Had the
Generd Assembly wished to make the post-employment provision more redtrictive, it could have done
30, asit has done for those who are current employees of the State and are concurrently representing a
private enterprise. See, 29 Dd. C. § 5805(b)(employees, officers and honorary officials are restricted
from representing a private enterprise on any matter before the agency with which they are associated
by employment or appointment); 29 Ddl. C. § 5805(c)(officers are restricted from representing a
private enterprise on any matter before the State). Where the legidative body choosesthe rule to
achieveitsgod, that isthe rule to be followed. See, Medico, 784 F.2d at 844; See also, Goldstein v.
Municipal Court, Del. Super., C.A. No. 89A-AP-13, J. Gebelein (January 7, 1991)(citing Sate v.
Rose, Ddl. Super., 132 A. 866, 877 (1926)(where the legidature is slent, additiond language will not
be grafted onto the statute because such action would, in effect, be creating law).
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or was otherwise directly and materidly responsble for while employed by his State agency.
(B) Interpreting “ Confidential Information”

The post-employment provision provides. “Nor shdl any former state employee, state officer or
honorary state officid disclose confidentid information gained by reasonof his public positionnor shdl he
otherwise use such information for persona gain or benefit.” 29 Dd. C. § 5805(d).

Both agencies said: “The question presented by this set of circumstances is whether the former
employee had access to confidentia informationthrough his employment with his agency and asamember
of the Board which could conceivably give his company an unfair advantage over other contractors in
developing these issues [devel oping computer programs).”

The Commission noted at the outset that:

@ the Code does not define the term “ confidentia information”;

2 it wasto decideif the former employee gained “ confidentid information,” through
his State employment;

3 if 30, he may not disclose such information following employment with the State
nor may he otherwise use such information for persond gain or benefit.

The Commisson noted in another decison that the Code does not define “confidential
information.” Thus, it followed the rules of statutory construction which require that words and phrasesbe
read within their context and be construed according to the common and approved usage of the English
language. Commission Op. No. 95-05(citing 1 Dd. C. 8§ 303). The ordinary usage of “confidentid”
means “ containing informationwhose unauthorized disclosure could be prgjudicid.” Id. (citing Merriam-
Webster’s Callegiate Dictionary, p. 242 (10th ed. 1993)). The concern expressed was not that the
government would be prgudiced if he got the contracts, but that a competitor for the contracts might be
prejudiced.

In the prior decision, the Commission also looked at case law and statutes deding with release of
government informeation as relevant precedent in deciding if a specific matter was confidentia under the
Code of Conduct. Id. (citing 2A Sutherland Stat.Constr. § 45.15 (5th ed. 1992)(decison on a point
of statutory construction has relevance as precedent if the language of one statute has been incorporated
inanother or both statutes are such closely related subjectsthat cons deration of one would naturdly bring
the other to mind). To insure consistency in its opinions, as required by 29 Dd. C. § 5809(b), the
Commission uses the same gpproach in thisinstance, but dedls withthe particular facts of thiscase. See,
29 Ddl. C. § 5807(c)(advisory opinions areto be based on particular facts). Therefore, the Commission
noted that, inthis case, provisonsin Title 11 and in Title 29 might restrict disclosure of certaininformetion
which might be in the existing data sysems.




Firgt, to the extent the informationinthe exiging data sysemsis protected fromrel ease as a matter
of law, its disclosure would be unauthorized. The former employee stated that in devel oping the computer
programs he would have no need to use any of the information contained in the exising programs. Thus,
he would not be usng non-disclosable contents of the systems for his persond gain or benefit. Anagency
representative sad that any computer andyst could technicdly perform the job. As non-disclosable
informationinthe data systems was not needed to write the programs, even assuming the former employee
had that particular information, his competitorswould not be prejudiced as they aso would not need it to
develop aprogram.

As to the activities of the Board, its Executive Director said the meetings were subject to the
Freedomof Information Act (FOIA). FOIA providesthat meetingsareto be public unlessthey are closed
based on specific statutory provisons. 29 Del. C. 8 10004(b). Thus, open sessions would not be
considered confidentia proceedings. The satementsat the Commission meeting werethat al themeetings
were open and that any member of the public could have attended the medtings and listened to the
discourse. Thus, information at those meetings was information any citizen could have obtained. Again,
it was admitted that any computer analyst could technicaly performthe job. Thus, the Board' sdiscussions
were avalable to competitors causng no prgjudice. Furthermore, thejob could be performed without that
information, giving theformer employeeno edge over competitors. The Commission noted that information
on developing computer systemsiis readily available to any person through, for example, classes offered
at schools and universties. See, e.q., Delaware Tech Soring 1997 Course Schedule, p. 15. Public
information aso is available on how to create computer sysemsin a specidized environment. See, e.q.,
Kinney, Litigation Support Systems (1985) which includes sample government RFPs, etc. Also,
information on how to contract with the State of Dlaware is publicly avalable. See, e.q., 29 Dd. C. 8§
6901, et. seq.

The Commission also gave weight to the statement of an agency representative that no privacy
gtatute or freedom of information type of privilege or proprietary information was involved, especidly as
no facts to the contrary were revealed.

Rather, the expressed concernwasthat while the Board’ scontract wassubject to noticeand public
bidding, the contract with the other agency was not. No evidence was offered to show that such anon-
public bid contract involved any use of “confidentia information.” However, if this concernwas based on
awarding a contract under circumstanceswherethe public islesslikdy to know about it becauseit was not
subject to public bidding such concern has more to do with openness of government than with use of
confidentid information. There is no provison in the Code prohibiting former employeesfrom bidding on
contracts that are not subject to notice and public bidding.  If the Generd Assembly believed it was a
digtinction that made a difference, it could have imposed arestriction on former employees as it has on
current employees and officers. See, 29 Dd. C. § 5805(c)(current employees and officers may not
contract with the State on contracts of less than $2,000 unless there is notice and public bidding).
Further, the State can award certain contracts without notice and public bidding. See, e.q., 29 Ddl. C.,
Chapter 69. Thus, this Commisson will not graft such a digtinction onto the statute. See, Goldstein,
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supra, n. 3.

Another concernwasthat adata systems andys's program gpplicable to other State agencieswas
developed while the former employee was with his agency. Again, it is unclear how this connects to
“confidentid information,” especidly whenany computer andyst could performthe contract. If it wasbeing
suggested that the former employee gained some specid advantage because of his employment with his
agency, contacts he may have made with other agencies, and through membership on the Board, the
Commission failed to see how such activities could be dassified as part of the “confidentia information”
rubric. The relationship or lack thereof does not impact on the ability to perform the service. Any
computer andyst could performthe contract.  Also, no evidence was submitted to suggest that the former
employee used any rationship withsuch persons to obtainthe contracts.  In fact, the former employee's
undisputed testimony wasthat he first learned that funding might be available for acomputer contract with
the Board whenhe read about it inthe State’ s proposed budget, a public document. The Board' s contract
was subject to public notice and bidding and was open to anyone regardless of prior associations or
friendships. Thus, the relationship or lack thereof does not impact on the ability to perform the service.

As to the other contract, the former employee did not know, nor did he have any involvement with
persons within the agency.

No evidence was submitted to suggest that the former employee used hisrdationship to obtain any
of the contracts. See, CACI, 719 F.2d at 1582 (to ascribe “evil maotives’ to State employeeswho make
contractor selection or to the former employee for whomthey had worked without factud basisis“ clearly
eroneous’); See also, Brownv. Digtrict of Columbia Board of Zoning Adjustment, D.C. App., 486
A.2d 37, 44, n. 7 (1984)(there must be, among other things, a showing of access subgtantidly related to
the subsequent representation before a Court infers that an individud actudly gained confidentia
information); See also, Medico, 784 F.2d at 844 (fact that former employee did not use “insde
information” was “irrdevant” to a determination of whether the post employment provision was violated
because the Satute redtricts representation on matters where the individud is persondly and substantialy
responsible and “avoids any reference to such difficult-to-prove events’).

The Commissionconcluded that therewasno evidencethat confidentia informationrelative to these
contractswas gained through the former employee's employment or hisposition onthe Board. Therefore,
he could not have used such information in connection with the contracts.

(C) Can the former employee use computer analysts from his partner’sfirm?

Whenhefirg requested an opinionfromthe Commisson, the former employee said that one of the
partnersin hisfirm is aso head of another firmwhichcontractswithhisformer agency. He said he would
not: work on those contracts; seek to recruit programmers to fulfill the other firm’s obligations; or seek a
contract withhisformer agency. Commission Op. No. 96-32, “ Computer ServicesContract,” pp. 33-

34, supra.
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One agency said that it understood that the two computer consultants who might be used by the
former employee for thiswork had previoudy performed work for his partner’ sfirm. It asked if the use
of those consultants violated the prohibition againg the disclosure or use of confidentia informeation for
persona gan or benefit.  No facts suggest that the two consultants worked on the contracts with his
former agency. However, assuming they did, no factsindicate that any confidentia information they may
have learned would be used on these contracts. The Commission noted again that fulfillment of these
contracts requires technica ills that are within the public domain, and any computer andyst could
technicaly perform the task. Assuming the computer andystsare familiar withhisformer agency’ sneeds,
they must use their kills to develop a pecific program based on the specific needs of the contracting
agencies. Even though the “process’ of fulfilling the contracts may be the same “process’ used for his
former agency, this Commissionhasa ready addressed the “ process’ issue at length. The fact that two of
the anaysts have worked for another firmdoes not change the conclusionthat the former employee is not
disclosing or usng confidentia informationfor personal gain or bendfit or that he isusing it to the prgudice
of competitors. (Commission Op. No. 96-75).
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